Negligence is defined in Blyth V Birmingham Waterworks Co (1856) as not doing something a reasonable man would do or doing something a reasonable man would not do. A standard of care relates specifically to a duty of care. A duty of care refers to the duty of an individual or organization to be aware of the effects their actions and choices may have on an individual or their ‘neighbors’ (Heaven v Pender 1883, Donoghue v Stevenson 1932). To have a successful negligence case it must be proven the defendant had a duty of care to the claimant, that the duty of care was breached and that the breach of the duty of care was the cause of the damage to the claimant. The standard of care element comes into place when establishing if the duty of care was breached. This essay will discuss the fairness and flexibility in the standard of care in negligence between the claimant and the defendant.
A duty of care must be present to establish a negligence case. The Caparo test (Caparo Industries PLC v Dickman 1990) lists three criteria to highlight a duty of care: foreseeability, proximity and that it is fair just and reasonable to impose a duty of care. This test is underpinned by the Neighbour Test established Donoghue v Stevenson (1932). In this case Lord Atkin defines a neighbour in this phrasing ‘persons who are so closely and directly affected’ that its ‘reasonable’ to consider they would be ‘affected by the acts ‘in question’. There are certain situations where there is an assumed duty of care. Lord Morris comments in Hedley Byrne v Heller (1964) highlight the established duty of care when an individual has ‘a special skill’ that they ‘apply’ to aid another person who ‘relies on that skill’. This can be used to cover the established duty of care between a doctor and patient, teacher and student or an employee and employer. It is important to note that the law does not expect the skilled person to act perfectly but merely as a ‘reasonable competent person’ would (Hall v Brooklands Auto-Racing Club 1933).

Once a duty of care has been established it needs to be decided if the defendants’ actions breached the duty of care. To establish this two questions must be asked. What was the standard of care and did the defendant meet that standard of care. 

This falls within the criteria of foreseeability in The Caparo Test. A standard of care is judged objectively and is a question of law. The criteria in the standard of care is that of a reasonable man at the time of the event (Blyth V Birmingham Waterworks Co 1856). This protects the defendant from being found negligent when either the events were not forceable or reasonable measures were put in place to prevent damage. The standard of a reasonable person is set against a reasonable person at the same skill level as the defendant. In cases involving a junior doctor or a learner driver a reasonable person to compare them to would be that of a qualified person in that skill (Willsher v Essex Area Health Authority 1988 and Nettleship v Weston 1971). This protects the standard of care that should be afforded to potential claimants that potential defendants would be required to take responsibility for their actions when partaking in risky activities.

As the standard of care is an objective test it does not reflect personal characteristics or qualities which prompts that the law lacks flexibility (Dunnage v Randall and Another 2015). However, when considering different case law it is clear to see there certain exceptions to this rule which promotes the fairness and flexibility. A first example of this can be seen in the Bolam Test which was further developed in Bolitho v City and Hackney Health Authority (1997) which requires a doctors actions to be deemed logical with a defensible basis in the circumstance by a board of similarly skilled professionals (Bolam Friern hospital management committee 1957). This can be seen to bring a fair balance to the interests of the defendants as even when the results are tragic the actions of the professional can still be deemed not negligent if the board agrees with the moves taken (Whitehouse V Jordan 1981). However, this need for a board to find a professional’s actions justifiable provides the claimant with the security of avoiding ‘doctor knows best’ treatment and reassurance that the standard of care is less likely to be negligent (Chester v Afshar 2004). Another characteristic which is taken into consideration when allocating a higher standard of care is if a person has a vulnerability. This flexibility protects the interest of the claimant with a vulnerability whose harm if an accident would occur would be higher (Paris v Stepney Borough Council 1951). 

Flexibility is also promoted in the standard of care when considering the objective of the defendant at the time of the incident (Watt v Hertfordshire County Council 1954). Social Action, Responsibility and Heroism Act (2015) promotes the flexibility when considering the objective of the individual. The acts aim is to prevent a compensation culture and to ensure law does not dissuade individuals for helping each other. In cases like Watt v Hertfordshire County Council (1954) it is important to note, that in a modern society, acts such as The Health and Safety Act at Work (1974) offer protection to claimants who would be harmed at work if the actions of someone in an emergency breached rules to aid another and caused harm. Allowing them to claim compensation and not be at a loss due to the defendants’ objectives. This factor maintains the fairness in the flexibility of the standard of care between potential defendants and claimants. A further factor which effects the expected standard of care is that of the cost of avoiding the harm. This promotes flexibility in what is expected of a potential. Defendant by weighing up the cost of completely eliminating the risk with the harm it would cause. This protects the defendant as long as they have made reasonable efforts and put reasonable safeguards in place (Latimer v AEC 1953). 

The courts do not consider defendants to have breached a standard of care if the damage is a result of an action caused by a condition the defendant was not aware they had. This can be seen in Mansfield v Weetabix (1998) which provides precedents in negligence tort that protects the rights of a defendant who causes damage due to a condition they are unaware of. The precedents set here protects the defendant by offering flexibility to the standard of care expected of them, but it is not seen as fair to the claimant as they left suffering the burden of correcting any losses themselves. Roberts v Ramsbottom (1980) offers protection of the claimant’s interest by setting that a defendant will not be seen to be taking reasonable care when damage is caused due to a condition, they knew they had and that could affect their ability in that area. Thus, meaning they breached their duty of care and would be seen to have acted negligently. The flexibility of these two situations offers a balance in the standard of care for the damage being caused by the defendant’s condition. 
Another example can be seen in Roe v Minister of Health (1954). This case set a precedent that damages caused by drugs that had been contaminated through no fault of the provider and that reasonable procedures had been followed result in the provider not being seen as negligent. This protects the interest of the defendant and allows medical providers to be confident they will not be held negligent providing they follow set criteria. Although this does not typically protect the interest of the claimant it must be noted that without this protection to the defendant it would become impossible for them to guarantee completely the safety of all drugs and procedures as unforeseen situations will arise. If they were not protected in this way from unforeseen events patients would ultimately lose out in their access to the drugs or procedures in fear of the providers being found negligent in any further unforeseen events were to arise.

Children can also be found to be negligent. This provides flexibility for a claimant as it does not put an automatic exemption on the child for the damage they have caused simply due to their age. A variation in the standard is given to fit the situation that the child must have acted in the same way of a reasonable child at the time (Mullin v Richards 1998).

Situations where there is a duty of care due do not put a blanket of blame on the defendant. The law in relation to negligence does not see an omission to act as a failure of a duty to care. This can be seen in Stovin v Wise (1996). This provides fairness to the interests of the defendant as failing to act on something you did not percieve as a danger does not leave you legally liable. However, the law surrounding control as seen in Carmarthenshire County Council v Lewis (1995) protects the fairness that should be afforded to the claimant as it ensures that the claimant can seek justice on actions caused by someone who would not be deemed able to be responsible for their actions.

There is an exception to the duty of care principle in relation to certain public services. This maintains the interests of all parties. Hill v Chief Constable of West Yorkshire (1988) sets precedents to exclude the police from the duty of care to prevent crime. This provides fairness to the claimant. However, Lord Toulson (Michael and others v The Chief Constable of South Wales Police and another 2015) does outline that it would be reasonable to consider the police to have a duty of care if proximity is established: they knew are where reasonably thought to be able to prevent a crime; that it should be seen to be ‘fair, just and reasonable to expect them to take reasonable care to prevent the harm’. Thus, maintaining fairness to the claimant that the public body are not completely exempt from repercussions for failing to meet a fair level of duty of care to an individual (Commissioner of Police of the Metropolis v DSD 2018).

Although the initial idea of negligence and the standard of care is rigid further inspection shows that there is flexibility between the interests of the defendant and claimant. Although one will always ‘come off’ at a loss a fair balance is struck. Consideration of carrying characteristics allows not all defendants to be held to the same standard where appropriate. The requirement for people partaking in risky activities without extensive experience or qualifications to be held to the same standard of those qualified provides the claimants with a fair protection of their rights to not be at a loss. All in all a fair and flexible balance is struck.
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