
Has the DDSA 2020 had a positive or negative effect on divorce cases being brought in England & Wales. Discuss.



The Divorce, Dissolution and Separation Act 2020 was introduced with the aim of reducing conflict between parties that are either married or in a civil partnership. This act has had both positive and negative effects on divorce cases being brought in England and Wales as it has affected the reasoning for bringing divorce cases to the courts as previously there was a need for evidence of one of the five facts for divorce whereas now that is not required. The DDSA act 2020 introduced the no fault divorce system which allows for parties to not place blame on either side, as previously required, but instead can seek a divorce without this need. The DDSA act 2020 can be seen to have positive effects such as making divorce cases easier to obtain and take up less time in the courts, however this act also has drawbacks as it does not punish those who are abusive in relationships or commit adultery but instead allows for a divorce to be brought without the punishment they deserve and the other partner getting the justice that they should have. The overall effect on the divorce cases being brought in England and Wales will be seen and will also be shown the direct effects of the DDSA act 2020 on divorce in the UK.   

Previously, to bring a divorce case to the court it was required that one of the five facts could be proven and used as evidence to allow the case to go forward. The five facts of divorce are unreasonable behaviour, separation (2 years and consent), adultery, separation (5 years and consent), and desertion. Unreasonable behaviour is cited 45% of the time as the reason for divorce as it covers a number of aspects. This aspect refers to either the husband or wife behaving in a way that is so bad that the other partner can no longer stay married to them as it affects them that much. Examples of this could be physical harm, verbal abuse, addiction or not paying for expenses that are for the marital home (Crisp&Co, 2021).  Separation is another one of the facts that can be used in divorce cases to help couples get their divorce granted and is cited  27% in these cases. In order for this to be considered then the couple must have been separated and lived apart for more than 2 years and both must agree on a divorce. Adultery is cited 14% of times in divorce cases and can commonly be known as an affair. Adultery is when either party breaks the promise of a marriage to be faithful and has sex with another person of the opposite sex. There are some restrictions with claiming adultery in divorce cases such as if the couple have been living together for 6 months or more after the innocent party has been made aware of the affair. This can also not be claimed if the partner had the affair with someone of the same sex as themselves as by law that does not constitute adultery (Ashcroft, 2021). Separation can be claimed in another way in these cases as both parties do not need to agree on a divorce for this form of separation and is claimed 13% of the time in divorce cases. The couple must have been separated and living apart for more than five years for this to be used even if one of the parties disagrees. The final of the five facts needed for divorce is desertion which is very rare and only cited in 1% of cases brought forward. This form of evidence is when either partner unexpectedly leaves the other without good reason or has been away for more than two of the last two and a half years (Crisp&Co, 2021). The Matrimonial Causes Act 1973 contains two separate facts that are set out for the cases on adultery and shows the elements needed to prove adultery has been committed. In section one subsection two it states that “the respondent has committed adultery” and also “that the applicant finds it intolerable to live with the respondent”, however both of these elements do not need to be correlated but both must be present as confirmed by the case of Carr v Carr 1974. As both of these elements do not need to be connected with one another the reasoning for the second elements in this section could be something unrelated to the adultery that was committed and could be something separate that the partner finds so irritating that they can no longer live with that person. 

The Divorce, dissolution and Separation Act 2020 changed how divorce cases were brought to the courts and also how much evidence was needed to prove that a divorce is needed as the marriage had broken down. The DDSA act 2020 has made it so that all either party has to do is file a statement that “the marriage has irretrievably broken down”, that is all that is needed to start the process of a divorce case under the DDSA act 2020. This act removes the need for one of the five facts to be proven and introduces the possibility of a joint application for divorce which can be seen to have both positive and negative effects on divorce cases. One of the main advantages of the DDSA act 2020 is that it introduced a no blame system and allowed couples to not focus on the negatives of either partner as to pass blame but to focus instead on how they can split assets and keep them focused on vital parts of their separation (Freeman, 2021). The care of children is one of the main focuses when looking at the advantages as a no blame system for divorce allows for a less stressful time and means both parties do not need to paint the other in a bad light. The Human Fertilisation and Embryology Act 1973 helped with the care of children in divorce cases when the parents of the child are the same sex as the act allowed for same sex couples to be recognised as the legal parents of children conceived through the use of donated sperm, eggs or embryos. This meant that the civil partner of a woman who carried a child through the use of IVF was recognised as that child's legal parent, which means in divorce cases they would be able to have their say in the care of the child that is shared between that partnership. The Civil Partnership Act 2004 is one that helped support this recognition for same sex couples as this act allowed for same sex couples to be legally recognised as a partnership by obtaining civil partnership. The significance of both of these acts for same sex couples is that if they were to eventually be in a divorce case, they would have legal rights and strong arguments in their own case to help with the separation of assets and division of properties as they would be seen in the legal view as a proper civil partnership. Another reason as to why the DDSA act has had a positive effect on divorce cases being brought forward is that the cases now take up less time in the courts and can be solved in a more timely manner (Freeman, 2021). This system also allows for individuals to feel as though divorce is now more accessible and can empower people to file for divorce who are trapped in partnerships that are either abusive or unhappy and can allow them to move on with their lives and be more happy with their situation. The arguments against the DDSA act and its effect on divorce cases is that the no fault system does not hold people accountable for their actions as one of the partners could commit adultery or even be abusive in the relationship but due to the no fault system they are not held responsible for these actions which could lead to the other partner feeling as though justice as not been served on their side, as the outcome is just that they are now divorced instead of something more serious that could have happened (Freeman, 2021). Even though the process to start a divorce between a couple has been made much easier through the DDSA act 2020, the rate of divorce has actually decreased as in 2020 the rate decreased by 37% since 1993 which had the largest number of divorces in a single year (NimbleFins, 2021). This rate of decrease can be related to couples taking marriage more seriously and pushing them to work issues out between them because if they give their marriage a proper attempt than the option of divorce is one that will not be difficult to obtain. Similarly, to support this is the statistic of people not getting married which has increased by 10.6% in 2021 from 1991 (Office of National statistics, 2021) which can be linked back to people wanting to take the marriage more seriously and not get married with the idea in the back of their head that they can just get divorced if it does not work out.   


To conclude, The Divorce, Dissolution and Separation Act 2020 has had both positive and negative effects on the divorce cases being brought in England and Wales as it has changed the whole process for someone to get divorced now. The positive effects that it has had outweigh the negatives as the DDSA act 2020 has decreased divorce rates as shown by the statistics even though the process for obtaining a divorce has become much easier. Also, the DDSA act allows for divorce cases to be sought after more easily as there is no need for one of the five facts to be proven as evidence but instead just that the marriage has irretrievably broken down and can no longer be salvaged. This process now allows for more people to seek a divorce when they may have thought that it was not possible and allows for those in abusive or unhappy relationships to muster the courage to seek a divorce and a better life. The DDSA act also now helps value the care of children when going through a divorce as the tension between both parties is far less and there can be more attention placed on the child and where they will end up and who will be able to take care of them after the divorce case ends. While the DDSA act has its drawbacks such as some people not being held accountable for their action if they were abusive to their partner or committed adultery and instead now will only be faced with a divorce instead of more justice that should be served, the positives of this act eclipse the negatives and show the effects that this act has had on divorce cases and how it has helped them in the UK. 
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