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[bookmark: _Toc213060595]Is there a general duty to act in criminal law?

Within criminal law there is no general duty for the public to act, but ‘there are exceptions to the rule if there is a duty of care’ (Finch & Fafinski, 2021, p.40). These exceptions arise when there is a legal duty owed. These are when duty from a contract (worker), if there is a special relationship between D and V (father & son), if the person is in a public office role (police officer), if voluntary assumption (when you try and rescue), and if D creates a dangerous situation (can be purpose/accident). Such as the case of R V Dytham (1979) where a police officer (he was off duty) allowed a bouncer to beat an individual to death (e-lawsource, 2025), this is an example of duty of care in a public office role because even though he was off duty he still had a duty to the public because he has a public office role.

[bookmark: _Toc213060596]What are the requirements for a crime to be committed by omission?

When presented with a crime and if we are trying to prove the requirements that’s been committed by omission, Herring (2022, p.206-207) states that to prove that the crime was committed by omission there must be ‘d under duty to act, d breached the duty, d caused harm to the victim’. A crime committed by omission is classed as a result crime and it consists of three different elements, conduct meaning a positive act must be committed (or omission), result this must be the cause of the outcome/use the causation rule and finally circumstance refers to the physical act and circumstance that must be present. When using causation we must satisfy the 2 types of causation. These are legal causations and factual causations. Both must be proven to therefore be satisfied with causation. In the case of Ireland v Barstow (1998) where V broke up with D and he was unhappy and began to harass her with silent phone calls, hate mail and more. His actions therefore suffered from severe depression the outcome of the case was assault (Lawteacher, 2013). Even though D didn’t breach anything, he had caused harm to the victim.

[bookmark: _Toc213060597]When might a statutory duty to act be present?

A statutory offence is when a crime is committed by omission, some statues impose a duty to act in a certain circumstance, if the defendant fails to act in the manner required by the statute, he will breach his duty and may be criminally liable’ (Macdonald, 2018, P.50). Statutory duty is classed as legal duty. They do this so it will not produce unfair results or a undeserved prosecution. But they are justified in certain circumstances such as a legal duty and any blameworthiness. An example of this is S.6 of the Road Traffic Act 1998 – failure to provide a sample of breath (legislation, 2011) This is omission because the individual is refusing to cooperate and is therefore making the situation worse therefore placing the legal duty upon the individual and creating a dangerous situation.

[bookmark: _Toc213060598]When might a contractual/duty based on office be presented?

Lamely (2025, P.1) sums up contractual duty as individuals who want a home built will sign a contract for building to begin, and this contract says in the terms and conditions that all parties agree to the contract at hand. And this can also include a vast number of areas including employment and failure to check the work at hand this shares similarities with a duty in public office where the job has an effect as whether you have a duty of care, this was shown in the case R v Pittwood (1902) where he had failed to check  that he had put the railway gate down before going on his break and during his break a horse drawn cart crossed the railway where a passing train hit and killed them (lawteacher, 2013). This shows that Pittwood showed his failure to act. Or a duty based on office is where the individual’s job influences whether that individual owes a duty of care, such as the case R v Dytham 1979 where the individual who was an off-duty police officer failed to prevent a bouncer from beating someone to death. He had a legal duty to act due to his job but failed (e-lawsource, 2025)

[bookmark: _Toc213060599]When might a duty to act arise from assumed responsibility? 

When looking at a duty to act, a normal person does not owe a duty to act to anyone unless there is a legal duty or ‘people may choose to take responsibility for another’ (Taylor, 2018, P.21). This is because if you try to rescue someone and make the situation worse, you are therefore liable. Assumed responsibility is when an individual automatically takes responsibility upon another individual. The case of Stone and Dobinson (1977) where stones and his partner took responsibility to look after his sister who has anorexia nervosa, as time went on he gave up on caring for her which resulted in her becoming bed bound and she later died of infected bedsores, they were both convicted of manslaughter (lawteacher, 2013). This is because they took legal responsibility over his sister and failed to care for her.


[bookmark: _Toc213060600]Do you consider that there should be a general duty to act within the criminal law of England and Wales. What arguments are put forward against this and by whom? Which arguments are you persuaded by and why?

In this essay I will be discussing whether there should be a general duty to act withing England and Wales and discussing any arguments that have been put forward to help or be against the proposal. First thing is, what is the general duty of care? A general duty of care is any form of legal obligation that requires the individual to adhere to a reasonable standard of care so they can avoid harm to others. And when I complete this essay, I would have concluded whether I agree with the question above. According to Macdonald, 2018, p.50 he says that a defendant won’t be criminally liable if they watch another person be in trouble and walk away from the situation leaving the victim alone.

One argument that has been put forth to help implement a general duty of care is that because they have a legal duty that they are then able to protect the vulnerable population. Within the legal duty, we have the exception of voluntary assumptions. For voluntary assumption there is no general duty of care but if you try and rescue someone and make the situation worse that individual is then liable, such as in the case of Hattingh v Roux 2011 in summary the case involves a former rugby player who got injured ‘In the case of sports injuries which occur in the ordinary course of the practice of sport, delicta liability may be excluded as a result of voluntary assumption’ (Ahmed,2021, P.1), this shows that by having the implication of voluntary assumption can override anything as its protecting the individual from harm.

But on the other hand, with general duty of care is that we have limited exceptions such as if D is believed to have voluntary assumption to C it can lead to situations where D isn’t liable for the harm caused by the third party unless a positive responsibility to safeguard C. The Adult Protection and Support Orders (APSOs) in Wales aim to protect adults at risk of abuse or neglect by enabling authorized officers to speak with them in private, but the lack of powers of removal or barring may limit their effectiveness (Pilgrim et al, 2007). This shows that there was an issue regarding safeguarding individuals. This shows that it can unfairly blame individuals for the situation that was created. 

Another positive attitude to a general duty of care is the legal compliance showing the duty of care has legal requirements ensuring that professionals must adhere to the law and avoid the potential legal consequence. Such as contract duty, this can include a vast number of areas like doctor and patient and a failure to complete a procedure incorrectly or employment and failure to check a minibus is road worthy. Nappier et al, 2014 summarizes this in legal practice. The duty of care owed by a solicitor/barrister beneficiary of fiduciary clients is complex and sometimes ambiguous. While attorneys have clear duties to their clients, the extent of their obligations to beneficiaries is debated, with some courts limiting these duties to avoid blurred lines between fiduciary and professional responsibilities. This ambiguity can create challenges in defining the scope and limits of duty of care in fiduciary context. This is clearly displayed in the case of R v Yaqoob 2005 where a minibus was used and there was a failure to inspect the tires which caused deaths. Showing that by having a general duty of care we can always get justice and put the blame on someone.

But another issue that can occur from a general duty of care is that omniscience requirements can occur because a duty of care requires D to be aware of all the types of risks to be able to take all the necessary requirements to prevent harm, it can become a challenging situation where D can’t control the circumstance or isn’t aware of these potential/possible risks. The requirements of omniscience, particularly logical omniscience, have been critically examined in various contexts. Logical omniscience traditionally entails an agent’s knowledge of all logical truths and the closure of knowledge under logical consequence. However, this idealized requirement has been challenged as implausible for actual agents. One approach to addressing this problem involves recognizing that knowledge content is topic-sensitive, fragmented, and defeasible, leading to a logic of knowledge that does not demand full logical omniscience but rather accounts for these factors dynamically (Hawken et al,2020). This means that individuals can lead to undeserved prosecutions due to not understanding the potential risks.

To conclude, do I believe that there should be a general duty of care? Yes, I do because without its people who should be at fault then they would not be at fault. But do I believe we should have less restrictions on it? No, because without having these restrictions it means someone could be at fault for someone who trips on the pavement across the road. And I agree with not having a general duty of care, so we don’t have any undeserved prosecutions.
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