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Reform on Non-fatal offences against the person.


This essay will outline what is meant by Non-fatal offences against the person. It will examine whether Non-fatal offences against the person Act 1861 is still fit for purpose in modern society, in law relation and why the current law Offences Against the Persons Act 1861 is challenged to be reformed.

Non-fatal offences are stated to be a form of physical harm towards another person, with an outcome of injury not death. Non-fatal offences are known as battery, assault, actual body harm (ABH) and grievous bodily harm (GBH).  Under common law, Assault and battery are known as summary offences and can be found under section 39 in the Criminal Justice Act 1988 (Criminal Justice Act 1988). Assault happens when someone purposely or recklessly intends unlawful harm and violence to another person. Understanding that something bad might happen to another individual is the actus rea of assault, this would be anything from verbal use to silent phone calls (College Law, 2014). An example of this would be the Ireland case 1997, where the defendant made silent phone calls to the victim during the night, which was perceived as threatening (Parliament. House of Lords, 1997). The men’s rea occurred when the defendant realised the threat, he might have caused the victim in unlawful personal violence, known as subjective recklessness.

Battery offences occur when the defendant acts on physical contact which is intentional, where there is no consent from the victim and found threatening. The implantation of force and contact used towards the victim demonstrates the actus reus of battery (Find Law, 2019). An example of a battery offence would be the case of Fagan v MPC (1968), where the defendant intentionally turned off his car engine after driving over a police officer’s foot (Divisional Court Cases, 1969). When Fagan drove the car on to the officer’s foot actus reus took place as violence took place due to the defendants conduct. The men’s rea raised when the defendant realised and turned the engine off in order to intend unlawful direct intention. 

Under section 47 of the Offences Against the Person Act 1861, the defendant can be punished with up to a maximum of five years imprisonment from assault occasioning actual body harm (Offenses against the person Act 1861). Actual body harm (ABH) is caused by assault or battery, which acts as the actus rea of ABH. Actual body harm can be caused by bone fractures, a loss or chipping of a tooth, cuts that are less critical than wounding or bruising (Gray and Co Solicitors, 2021).  The case of Savage 1991 (Swarb, 2020) is a prime example of ABH under section 47. The victim’s hand was cut after the defendant intended to throw beer over her, but the glass slipped, causing the victim bodily harm. The defendant was convicted with ABH. 

Wounding and grievous bodily harm (GBH) is the most consequential forms of non-fatal offences (Vhs Fletchers Solicitors, 2021). Section 20 (Offences against the person 1861) states that an individual would be convicted and liable to imprisonment for up to 5 years. However, the more serious assaults causing wounding and grievous bodily harm is accounted for under section 18 where the defendant can be punished with life imprisonment. S18 of the Non-fatal offences against the person Act 1861 states murder being an example of the seriousness of causing bodily harm or wounding (Fertwell, 1948). The case of Lewis 1974 (College Law, 2021) was convicted of GBH under section 20 which was harm without intent. The defendant intended unlawful conduct to the victim causing grievous bodily harm. The victim broke both legs after trying to escape from the defendant, after he tried breaking down the door along with threatening the victim. The actus rea occurred when the defendant caused the victim to break both legs (GBH). 

Under the Offences Against the Person Act 1861, over 26,000 prosecutions are made (Law Commission, 2015). The Offences against the Person Act 1861 was put into place in order to regulate an explanation on non-fatal offences, which has been in place for over 150 years.
Samantha Love (2021) stated that OAPA 1861 is an onerous legislation to understand and desperately needs to be reformed. It has been broadly challenged by how it needs reformation and re-codification due to the Act being outdated. Demetriou (2016, p.2) stated there was a reformation bill on the Offences against the person Act 1861, which was published in 1998. However, the bill was not made official in order to amend the Act made by government. 

One of the reasons the Act has been criticised for reformation is the confusion of contrast between the offences and hierarchy of GBH and ABH, section 47 in OAPA 1861 under sections 20 and 18. Grievous Bodily Harm (GBH), under section 20 is seen as having more serious actus reus and men’s rea implications than Actual Bodily Harm (ABH) under section 47. Section 20 and 18 are relatively the same with the difference of the words ‘causing’ and ‘inflicting’ used to define the differences, which is found to be hard to define and understand the differences between the offences (Law commission, 2015). To support this, The Law commission (2015, pp.37-38) stated that The Magistrates association was in favour of the OAPA 1861 being reformed due to the confusion on hierarchy of ABH and GBH and the confusion on the seriousness of harm caused. Even though GBH is a more serious offence than ABH they both have the same men’s rea and punishment to 5 years of imprisonment. Due to this, the commission stated that having the same maximum imprisonment penalty causes confusion between ABH and GBH in terms of culpability. Demetriou (2016, p.8) stated that the Law Commission have suggested that the maximum penalty of imprisonment of GBH under section 20 should change to seven years. 

There has also been criticism on the language used within the Offences Against the Person Act 1861. Law commission (2021) described the language to be outmoded and unclear. The Law Commissioner (2015, p.5) stated that words like ‘detainer’ should not be used in a criminal trial of modern-day society. The word ‘Detainer’ is used under section 20 and 38 of the OAPA 1861. There have been numerous occasions where the court have had to explain what is meant by ‘maliciously’, which is also used in the OAPA 1861. 

Law Commission (2015, p.78) also looks at the words ‘bodily’ and ‘grievous’ used. The word ‘bodily’ is used under sections 47, 18 and 20 of the OAPA 1861. It is in need of reforming as the word also means psychiatric conditions as well as physical injuries. ‘bodily’ is understood to be just a physical injury to most readers. An example of this would be the case of R v Ireland 1997, where it was established that silence could cause ABH as a form of psychiatric injury under the Offences Against the Person Act 1861. After The defendant made numerous silent phone calls to the victim, the defendant was sentenced to prison for assault occasioning ABH, under section 44 (Eugenicos, 2017). In this case the defendant caused the actus rea of assault and the psychiatric injury was seen to be a form of actual bodily harm. This case could improve the existing law by stating and making it clear in what is meant by bodily harm. 

The OAPA 1861 also uses archaic vocabulary such as ‘grievous’, which is explained not to be used in modern day English. It is out of context to refer to physical harm as ‘grievous’, the word ‘serious’ would be more suited to the context. Under section 17 (Offences against the Person 1861) it mentions the prevention of a person attempting to save their own life from a shipwreck. This section of the Act demonstrates how some would argue the act needs to be reformed and updated due to it being outdated and not needed in modern society. To support this the Law Commission (2015, p. 38) stated that one of the Justices Clerks Society, Ian Dennis commented on the OAPA 1861 needing reformation. Ian Dennis stated that the OAPA 1861 is not fit for purpose due to the old-fashioned English used in the Act. 

There have also been debates on enforcing new conduct-focused offenses within the OAPA 1861. This new offence being the purpose of transmitting sexual diseases such as HIV recklessly, which was started by Child (2017 pp 55-56).  Dodd’s et al (2015, p.1) stated that a law against recklessly transmission sexual diseases such as HIV was opposed by the AIDS service organisations, as they stated general legislation was adequate to deal with the rare cases. It was stated that under section 18 of the OAPA 1861 a person can be convicted for extreme cases of recklessly transmission of HIV. 

It has been stated that the transmission of sexual diseases such as HIV have been convicted under section 20 of the OAPA 1861, where the defendant acts recklessly and causes a risk of harm to the victim. Mohammed Dica was convicted in 2003 with GBH under section 20 of the OAPA 1861 for recklessly transmitting HIV to two different women (The Guardian, 2003). Mohammed Dica was diagnosed with HIV in 1996 and was aware of the risk of transmitting and harming the two victims. 

Some HIV organisations have conflicting beliefs regarding criminalisation with some organisations believing that where it is possible to prove harm was intended criminalisation is acceptable, whilst on the contrary other HIV organisations believe that criminalisation is not acceptable regardless of circumstances (Dodds, 2015).

There are also arguments against the reform of the OAPA 1861 Act which was stated by The Law Commission (2015, pp. 38-39). Both the Criminal Bar Association and the Bar council concurred that the reform of the OAPA 1861 Act was not needed and stated it could just be amended in relation that the hierarchy of offences needed to be changed and unnecessary offences could be withdrawn from the Act.  The need to reform the Language used in the 1861 Act was agreed by the London Criminal Solicitors Association, however, they also stated that there was no need to reform the full OAPA 1861 Act. The London Criminal Solicitors Association argued against the reform of the Act due to most of the law terms being recognized and understood and expressed that modernising the entire Act could cause more issues and problems. 



Conclusion

It is clear that there are arguments for reform on the Offences Against the Person Act 1861 Act. There are reasonable reasons to why there are arguments and debate on the reform, due to the archaic language, definitions of offences, the unnecessary offences and offences relating to sexual transmitted diseases like HIV. The hierarchy of offences is still unclear with offences under section 20, GBH being the most serious offence and the less serious offence ABH, both being 5 years of imprisonment. There should be a clear hierarchy on the harm caused to the victim and the blameworthiness of the defendant.

 There are arguments that the language should be reformed in order for everyone to understand and for the law to stay effective.  Certain terms and languages used in the Act such as ‘shipwreck’ demonstrates the need of reform in order for the OAPA Act 1861 to be effective and suited to modern society. Although the need for reform is argued against by the Criminal Bar Association, the Bar Council and the London Criminal Solicitors Association. It is argued that the OAPA 1861 should not be reformed completely but agreements on the language and the hierarchy of offences within the act to be reformed in order for it to be suited to modern society and understood by everyone. 
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