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By Artur Zacharski



Advise Ava and Mason on the merits of bringing a claim for negligence

In the first case, Mason is a chef who misplaced his towel that resulted in a fire. He wanted to put out the fire by using a fire blanket. However, the fire blanket has been previously used and not been replaced by the staff. Secondly in the case of Ava, she slipped down a flight of stairs because food was dropped unintentionally by another member of staff (Jack) and the fact that a handrailing was faulty. This has led to her breaking her collarbone. This essay will consider any claims for negligence. With the facts and evidence presented in the main body. As well as a conclusion to make the verdict of who is to blame for each of the cases. 
To begin, we need to firstly establish what an employee is, why an employee needs to be protected while in work and the duty of care test to see whether someone has a duty of care towards Mason and Ava. An employee is an individual that is hired by an employer to carry out a specific role within a business. Employers control what employees do, such as what work they will do for the shift as well as the money they will make according to Heatherfield (2022). An employee is meant to be protected under The Health and Safety at Work Act (1974). An employee needs to be protected as they carry out work that otherwise the employer would do. The act is put in place to reinforce that the workplace employees are safe to a certain standard, depending on the job. For example, a Police officer and a hairdresser would have different standards. According to LexisNexis (2023). The duty of care test is a set of questions to determine if one has duty of care to another. The questions are whether damage/harm is foreseeable, whether the 2 parties are close to one another and whether imposing such duty is reasonable. 
[bookmark: _Int_Z3mGMtYA][bookmark: _Int_PMRb4lCW]For both cases of Mason and Ava the employer by statute has a duty of care to protect them to a certain extent. Mason is a chef who works around fire and the employer's duty of care in his workplace would be to provide equipment that can put out a fire if needed. In this case the fire blanket was not present as it was used another time. In the case of Ava, the employer was at fault with the fact that a hand railing was not repaired/replaced. Meaning for both cases the employer had responsibility and a personal duty to both Mason and Ava as they work within a pub setting and providing a fire blanket as well as repairing a faulty hand railing should have been taken care of in order to potentially prevent any accidents. Considering the fast-paced workplace, these problems are serious, as they subject the employees to potential harm and these reasons are enough for their employer to breach their duty of care. This is governed by the Provision and use of work equipment regulations (1998), where it is stated that work equipment must be properly maintained or replaced. I.E the fire blanket and handrailing. Furthermore, the employer must ensure that their staff are competent through training and provide well working appliances to aid in their work. If not, then the employer is liable under the Defective Equipment Act (1969). Duty of care is an obligation of a defendant to carry out reasonable and considerate care in relation to avoiding any foreseeable harm for the defendant LexisNexis (2023) A case that duty of care had been broken is in the case of  Wilsons & Clyde coal v English (1937). Where a worker at a coal mine called Mr. English was crushed to death by a piece of equipment. The company in their defence said that Mr. English’s death was only a result of his own negligence. Later, the house of lords decided that the company did not have correct health and safety protocols and being in such environments in the first was deemed to be dangerous and risky. In most cases, an employer's breach duty of care is the reason why injuries occur within a workplace. For example, in the case of Hudson v Ridge Manufacturing co (1957). Where the claimant injured their wrist due to a prank caused by another employee. Considered this as bullying, the employer was aware that pranks or tricks were a normal occurrence in the workplace and did not act upon it. It was foreseeable that if the defendant (employer) did not act upon it, harm would happen. In the case of Mason and Ava, it would have been the employer's responsibility to ensure that a fully functional fire blanket is ready to be used, as well as a fully functional hand railing. Furthermore, the Management of Health and Safety at Work Regulations (1999) was placed to reinforce The Health and Safety at Work Act (1974). Under the risk assessments and employers' duties, it stresses that the workplace should be managed with risk assessments in the case of an emergency. Both in the case of Mason and Ava, a hand railing as well as a fire blanket would be used in the case of a fire. According to Health and Safety Executive (2023) Every employer from any workplace has a statutory and common law duty to protect the welfare, safety and health of their employees, it is stressed that the employer should do whatever is reasonable to achieve this. This consists of assessing risks themselves, providing information about risks and health and safety, consulting employees about any issues they might face as well as reporting a health and safety issue to the government. In both cases of Mason and Ava. The employer did not assess any risks within the workplace. But for if the employer made a risk assessment, Mason would have a fire blanket to use, and Ava would potentially save herself from falling down the stairs. In both of these cases, the duty of care test would be applied. It would be foreseeable that harm/damage would happen if a fire blanket is not present at a kitchen as well as a faulty handrailing at a flight of stairs. The employer has had a close proximity to both of these cases as a fire blanket and handrailing is their responsibilty. Lastly, it would not be reasonable if the employer imposed his duty of care by not replacing the fire blanket and faulty handrailing. 
[bookmark: _Int_CkeBPA0P][bookmark: _Int_LkXjxgs6][bookmark: _Int_g9VZbHLL][bookmark: _Int_i9NttfjQ][bookmark: _Int_g82UiDF8][bookmark: _Int_7p44tXhh]Considering that the employees were responsible for their actions. What could be proven in defence of the employer against these claims? In the case of Mason, the employer could use the But for test. As but for if Mason had not misjudged where he placed his towel, there would not have been a fire. This means that Mason would be subjected to his own contributory negligence due to his own incompetence. As well as in the case of Ava. It was not the employer's fault entirely, but for the food would not have been dropped on the floor by Jack, Ava would not have slipped. Furthermore, defence for an employer can be seen in the case of Jebson v Ministry of Defence (2000) Where the claimant suffered injuries by being ordered to climb on top of a military truck, while still being under the influence of alcohol from the night before. As a result, the claimant went ahead to claim for negligence, but was dismissed as it is foreseeable that harm would happen to someone (especially in the army) under the influence of alcohol. Although unclarified whether this happened in the scenarios, every pub by law should go under an annual fire inspection. A fire inspection is when a group of fire fighters as well as architects inspect a non-domestic premise, in the search of anything that could delay or make it difficult to exit a premise during a fire or incident UK Safety Management (2023). The Regulatory Reform (Fire safety) Order (2005) says that during an inspection, aspects of the pub such as fire prevention devices as well as functioning stairs are taken into account. Depending on how many of these aspects are, the pub will fail the test and any incident occurring after the test will fall under the employer’s fault. In addition, a building regulation signing from a Local Authority Building Control (2023) is required. This covers places in the pub such as stairs including hand railings and whether they are safe for use as well as in case of an emergency. If a building is assessed by LABC then any incident that causes damage to the property is not the employer’s fault. 
[bookmark: _Int_Qvwjlfni]In the case of Jack, he contributed to Ava falling and if it would not be for Jack dropping the food, there would not have been an accident. The case represents the employee's statutory duty being broken as by common law employees should take care of their own health, safety and welfare and that of their fellow employees. If dropping the food was an accident, then correct procedures should be warning employees of a potential danger, especially around stairs according to McMahon Legal (2023). Furthermore, a case in which an employee’s statutory duty is being broken is in the case of Ammah v Kuehne & Nagel logistics ltd 2009. The case was held that Mr. Ammah was employed to unpack items from shelves. After failing to reach a higher shelf, Mr. Ammah decided to use a plastic box to reach but fell in the process and broke his ankle. In the end, Ammah was to blame for his actions even though he tried to accuse Kuehne of negligence duty of care. This case represents failure to communicate between employees, the same can be seen in the case of Ava. Where Jack failed to inform Ava of the food being dropped. If Jack had informed Ava of the mess, she would not have tripped in the first place. This has been set out as a statutory duty by the Health and Safety Executive (2023). It states that all workers within a close proximity job must take care of their own health and safety as well as their fellow co-workers to a certain extent. In Ava’s case, Jack did nothing to make Ava aware of any possible danger.
[bookmark: _Int_uiJLYCfq]In conclusion, both cases had different elements to them that made it difficult to decide whether the employer is to blame or not. To begin with, as a fact Mason would not have caused the fire unless he did not misplace his towel, but the employer did not make sure that the fire blanket was ready to use as they should. So, in the case of Mason, the employer should have carried out correct hazard awareness procedures before the shift as that is there’s responsibility and duty of care. Meaning, before the fire even happened the employer broke a serious aspect of their duty of care. By breaking The Regulatory Reform (Fire safety) Order (2005) and henceforth making them liable for negligence. Furthermore, the employer is partially responsible as under the Provision and use of work equipment regulations (1998), the employer should make sure that the employees are fully competent. In this case, the employer was not competent as such as small mistake caused a fire. In the case of Ava, a third party is present with Jack being potentially responsible for her injury. As a fact, Ava would not have fallen down the stairs if she had a fully functional handrailing to grab ahold of. Considering Jack into the equation, the fall would not have happened if Jack had not dropped the food, even then the correct procedure should of been to warn any near by employees of the potential danger. Furthermore, it is forseeable that a fire blanket will stop a fire in the case of Mason, that is why the employer is liable. But, in the case of Ava. A hand railing would not have stopped Ava from falling anyways. Therefore, Jack is liable for Ava’s injuries. 
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