	
	
	





Consider whether the defence of insanity is fit for purpose or is in need of reform.
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The defence of insanity has been widely used since the 16th centaury. However, was brought in as a piece of legislation in 1883 as the Trails of Lunatics Act which was an amendment of the “Trial and Custody of Insane Persons” (Trails of Lunatics Act 1883). Insanity is when someone is insane “crazy or dangerous” (Oxford Dictionary).  Insanity as a defence is used by defendants and their lawyers when it is believed that they were not of sound mind when they allegedly committed a crime, “asserts a lack of culpability based on mental illness” (Cornell Law School, 2021). The defendants party will use the plead of insanity to achieve the end goal of diminished responsibility. The plea of insanity comes under diminished responsibility which applies when the defendant can prove that there was “abnormality of mind” (Homicide Act 1957, 2021), this can affect the trail in favour of the defendant as in the eyes of the law a “reasonable man” may not react within the same way as someone who has a mental disability or an “abnormality of the mind” (Homicide Act 1957, 2021).
Insanity as a defence within law has been built upon case law and the definition and the test from insanity to be used as a defence was also based upon case law. The most significant case regarding the plea for insanity is the case of R v M’Naghten (1843) which highlighted the lack of legislation and guidance for judges a jury when trailing those who are stating that they were not of a stable mindset. This case sparked outrage within Britain as M’Naghten was acquitted due to his plea of insanity as they considered his behaviour to resemble “paranoia” (Polak, A 1961). In order for the plea of insanity to be believed the defendant must be tested mentally and it is needed that there is proof that the defendant was mentally stable at the time of the crime. 
Insanity as a defence can be proved though test of the mind in order to establish the state of mind. A result of the M’Naghten case was the establishment of the M’Naghten test which tests the defendant's mentality of what is right and what is wrong. Both mens rea and actus reus is to be established as well as medical evidence for someone to be able the have access to the rule of insanity. Without medical evidence the rule of insanity cannot be used. Medical tests within the hospital or with trained professionals are needed in order to establish a fair trial and a fair conclusion to a person's mental state as this can drastically change the end result evidence from “two or more registered medical practitioners” (CPS 2019) is needed to be presented to the crown court this requires an hospital order by the court a supervisor is also to be ordered in order to ensure the safety of everyone. 
Insanity can often be confused for automatism which is a plea that can be applied when the defendant loses or completely losses consciousness and is therefore not held accountable for their actions. Thomson and Robinson stated that “An automatism is an act committed during a state of unconsciousness or grossly impaired consciousness” (Robinson and Thomson 2010). Insanity can be the radical action of someone who is not mentally stable whereas automatism is the loss of consciousness. Automatism also lacks the mens rea behind the offence as the person does not have the mental capacity at that time to understand the situation. R v Hennessey 1989 is a case in which some may confuse insanity for automatism as Hennessey was affected by the lack of insulin within his body which impeded his mental and physical abilities, however his mind and depression caused him to fall unconscious and he was not of sound mind as he was unable to commit to the right decisions due to his attack (Law Teacher 2013). 
There are many issues with the rule of insanity, the burden of proof lies with the medical practitioners and the rule of insanity burdens judges as it can be down to perception, and some may abuse the use of insanity as some may say they were not sane when they were. Many argue that the rule of insanity is also problematic as some argue that it is too similar to the plea of automatism. There is also an argument that the rule of insanity is outdated as the use of the word insane can be offensive and the term mental disability should be used, and more respect is needed when dealing with sensitive cases (Ormerod Law Commission). Others argue that the plea of insanity is dangerous to public health as this could result in people who are not mentally stable being released and it can be argued that the same incident could occur again.
Since the initial act of Trails of Lunatics Act 1883 there have been multiple amendments which have occurred after cases have presented problems and have challenged the legislation. The first amendment was the Criminal Procedure (Insanity) Act 1964 (Criminal Procedure (Insanity) Act 1964) which established the unfitness to plea which allows the jury to look at whether or not the defendant should be tried. In 1957 the Homicide Act introduced the diminished responsibility section which established grounds for defendants to plea for diminished responsibility in which they can plead that they should not be held fully accountable for their crime, this could be due to a mental disability or even external forces (Homicide Act 1957). The most recent amendment was in 2008.  The law often uses the phrase ‘disease of the mind’ which is overused and is questionable as the mind does not describe the brain and its thinking.
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This question is a fictitious scenario to which you must use relevant case law and legislation to advise the defendant of his criminal liability. You are not expected to include academic sources in this answer, but you must apply case law accurately throughout and offer suitable advice.
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Ali’s first potential criminal liability lies with his ‘comments’ that were directed towards Colin as this can fall under section the Offences Against a Person Act 1861, as this act addresses verbal abuse as this can be classed as assault as an assault does not need to be physical as long as harm is inflicted there are grounds to prosecute in terms of assault, R v Rolfe (R v Rolfe 1952) sets principle for this as the defendant stated that he did not come into contact with the victim however, he was still prosected due to the fact he caused mental harm to the victim as she was affected mentally rather than physically. This incident could follow the same principle.
In terms of the fight Lee retaliated therefore he should be accused of aggravated assault Ali should not be help fully accountable for the fight with Colin as he should not have reacted. 
In terms of his punch to the doorman Lee the victim he should be held accountable under Section 20 of The Offences Against a Person Act 1861 as although the defendant did not intend to kill the victim, he did intend to injure him. As the defendant punched the victim and he fell to the ground the defendant caused Grevious bodily harm. The defendants unlawful conduct caused Grevious bodily harm and eventually death. It can be argued that the defendant's actions caused the death of the victim as without his actions the victim could still be alive. The defendant did not maliciously cause death although he did intend GBH. Therefor Ali could be guilty of GBH. R v Cunningham (R v Cunningham 1957) found that he should be convicted of GBH as he did not directly intend to murder anyone under the principle that it was his recklessness that caused the death. The defendant had mens rea for GBH and had the actus reus of GBH as he intended to hurt the victim with a punch and acted upon this. In which case the defendant could serve a maximum of 5 years for GBH. The principle of R v Savage, DPP v Parmenter (R v Savage, DPP v Parmenter 1989) sets out the fact that the jury cannot directly prove that the actions of the defendant directly caused his death as the liability for the offence lies upon the ability of the court to prove this. The case established that there had no be reasonable doubt for the liability to be put upon the defendant. 
R v Blaue  can also support the reasoning behind the prosecution sentencing the defendant to GBH as the victim may have passed away as a result of a decision made by the victim such as R v Blaue as this case set the principle that the defendant had diminished responsibility due to the fact that the victim of that case refused treatment due to her religion (R v Blaue 1975).

However, the defendant could also be accused of murder as similar to the case of R v Woollin the action of the defendants resulted in death. The outcome of the Woollin case established the fact that the defendant had the capacity to understand that his action would at least cause hurt of some form, and therefore should be held accountable on all parts. In this case the defendant does not have the mens reas for murder, however, it could be said that he had the actus reus for murder. This is due to the fact that it is unclear whether or not the victim died as a direct result of the punch and falling unconscious or whether the defendant had underlaying health conditions. As the defendant knew that his actions would result in some sort of harm and subsequently ended in death it can be said that he may be held liable for murder in which he can serve up to life in prison as a result of his actions, going off the principle set by the Woollen case as he was aware of his actions. 
The defendant could also be accused of attempted murder as he intended harm however, it is unclear if he was the direct cause of the victim's death. Which could also result in life imprisonment under the Sentencing act of 2020. In terms of establishing the liability in terms of murder we are to look at R v White as this is a case law that courts look at as an example in order to determine if the defendant should be held accountable (R v White 1910).
The next section of the incident Ali can be held liable for is fleeing the scene as this is against the law to flee a scene, he also failed to present himself after the police post a plea for help. This can be seen as perverting the course of justice which can also hold the sentence of life imprisonment, especially considering the facts of the case. This also reinforces the thought that the defendant had mens reas as he proceeded to avoid admitting to his offences. Although it is to be said that prosecution of those perverting the course of justice should be reserved for the most serious cases this is a serious case as a victim has passed away. R v Vreones is an example of case law that sets the principle for perverting the course of justice as this reinforced the importance of how someone fleeing the scene can drastically have a negative effect upon the outcome (R v Vreones 1979).
The stabbing of the next victim Colin can be seen as murder as he had the mens reas and actus reus for murder as he approached Colin and he had the intention of at least causing GBH or even murder as he carried a knife with him and approached Colin. Ali unlawfully killed Colin and is therefore subject to life imprisonment for committing the crime and is again liable to be prosecuted for perverting the course of justice one again as he then fled the scene. 
I would advise that the defendant should plead guilty to murder and GBH and to expect life imprisonment due to the fact that as a result of his actions two males have been killed and it is possible that the ex-girlfriend Jenny has experienced a negative impact upon her mental health as a result. 
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