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___________________________________________________________________
INTRODUCTION 
___________________________________________________________________
This essay will look at the working contract between junior doctors and the government, which has been ongoing since 2014 and which has resulted in strike action commencing 2016.  The main reasons for the junior doctor’s strike action is mainly due to the UK government wanting to introduce new working conditions including changing the way junior doctors are paid for working on weekends (BBC News, 2016).
According to BBC News (2016) the UK government insists that the new contract will ensure that the NHS in England will be better placed to provide improved care seven days a week but the British Medical Association (BMA) insists it will increase the pressure on junior doctors and result in less safe care for patients. 
This essay will focus on the context of Employment Relations, Employment Law, Employee Voice, Conflict and dispute resolutions affecting the junior conflict. 
___________________________________________________________________
QUESTION 1 ___________________________________________________________________
What external factors are affecting the employment relationship?

CIPD (2017) defines employee relations as “employee relations has replaced industrial relations as the term for defining the relationship between employers and employees. Today, employee relations is seen as focusing on both individual and collective relationships in the workplace, with an increasing emphasis on helping line managers establish trust-based relationships with employees. A positive climate of employee relations - with high levels of employee involvement, commitment and engagement - can improve business outcomes as well as contribute to employees' well-being”.

The employment relationship comprises of a formal and informal relationship between employers and their employees (Lewis, Thornhill & Saunders, 2003).

The formal element is the contract of employment and the informal element is sometimes referred to as the psychological contract.  According to CIPD (2018) “the psychological contract can sometimes be more influential as it describes the perceptions of the relationship between employers and workers and influences how people behave from day to day. At its core, the psychological contract is built on the everyday actions and statements made by one party – and how they are perceived and interpreted by the other. It’s intangible by nature, unlike the legal contract of employment signed by employers and workers”.  The psychological contract is different from a legal contract of employment and is purely the employees’ own perception of what they expect in return from employers.

As shown in Table 1, Mullins (2005) describes the typical contents of the psychological contract.

Table 1: Typical contents of the Psychological Contract
Source: Mullins (2005)

	
Employer
	
Employee

	
· Be punctual and arrive on time
· Maintain corporate image
· Respect colleagues
· Be loyal and reliable
· Work and engage well with colleagues

	
· Provide a safe working environment
· Provide job security
· Treat staff equally and fairly
· Provide opportunities for personal learning and development



There are numerous factors that affect external relationships from political, economic and legal.   To analyse strengths and weaknesses of the external relationship the pestle analysis is used widely across organisations.

As shown in Table 2, some of the external factors which may have contributed to the Junior Doctors strike.

Table 2: PESTLE
Source: (Annual Plan, 2017)

	Political factors
	· Reduction in Government spending
· Tougher Care Quality Commission (CQC) standards and national targets
· New Operating Framework


	Economic Factors
	· Recession and economic climate
· Weak balance sheet


	Social Factors
	· Growing population – need to be aware of demographic changes
· Ageing and more dependent population
· Increasing patient expectations
· Changing working patterns and the resulting work life balance and expectations


	Technology Factors
	· Need for IT development, 
· National Institute for Health and Clinical Effectiveness (NICE) new approvals and


	Legal Factors
	· Framework for NHS Constitution
· Quality Accounts
· New commissioning framework
· Bribery Act
· European Working Time Directive






	Environmental Factors
	· Backlog maintenance
· Car parking
· Health Act 2009



[bookmark: _Toc508037535] 

Analyse the indeterminacy of the employment relationship

Indeterminacy refers to labour contracts but does not state the capacity of contribution needed by the employees for the exchange of rewards (Colling and Terry 2010).  
The employment contract assumes that both employers and employees are equal and without any liability.  However, in reality, employees are in a much weaker position than the employer. For example, employees do not have much freedom between alternative offers of employment (Williams and Adam-Smith 2010).   Moreover, if employees decline an offer of employment, employers can simply offer the job to someone else.
Hogbin (2006) believes that employment relationships are characterised by an imbalance of power between employers and employees. 
The psychological contract that employees develop towards their work and employer and the balance of power in the workplace can sometimes overlap. When employees see themselves to be dependent on the employer for continued employment or promotion, then the balance of power lies with the employer.  However, when the employee chooses a ‘working with’, rather than a ‘working for’,’ approach then they move psychologically to independence (The Independent Employee, 2017).
[bookmark: _Toc508037536]
Management styles define whether an organisation has a good relationship with its employees.   Purcell (1987) suggests that management styles are made up of two dimensions, individualism and collectivism.  Along the collectivism axis, management may have no dealings with a union.  However, along the individualism axis, managers may be involved with employees who are committed to employee concerns. 


Compare and contrast the pluralist and unitarist approaches of employment relationships, considering if either helps explain why conflict has occurred

Unitary beliefs depend on the common objective and possibility of harmony in employment relationships (Burchill, 2014). Management has the right to manage and make decisions regarded as authorised, reasonable and accepted and any objection to it is seen as irrational.  On the other hand, the principal concern of pluralist is by ensuring that conflict is handled appropriately with a way that prevents it from causing disruption (Williams and Adam-Smith 2010). 

Managerial style in unitary perspective emphasises team spirit, working together and concept is of leadership rather than power.  Generally, employers and their employees share the same goals.

Compared to unitary perspective, managers in pluralist perspective cannot assume that the organisation is evaluated by sharing same goals and objectives because some employees will have different interests and opinions and may want to express themselves independently and through trade unions (Williams and Adam-Smith 2010).  Therefore, management's role is a balancing act which identifies the legitimacy of the organisation's conflicting interests and requires the support of the parties, groups or sections involved in the decomposition of conflicts (Rose 2009). 

[bookmark: _Toc508037537]The junior doctors have taken a pluralist approach with regards to their conflict.  98% of junior doctors voted in favour of industrial action.  This shows that a collective pluralist view was instrumental in the strike and the influence of others may have resulted in a power dynamic to conform around the issues of a broken employment and psychological contract. 


Assess any other factors that you identify as being relevant to the breakdown in relationships

In situations where two conflicts are unable to resolve their collective differences, in this case, a dispute between government and employees, the law requires the Advisory, Conciliation and Arbitration (ACAS) service to attempt a conciliated settlement before it will result in strike action.  In conciliation, the role of a third party is to help the two parties come to an agreement without any assistance or influence on the parties.  The parties are free to accept or reject any recommendations.   Third party intervention is created to provide incentive for bargainers to moderate their final positions and reach a voluntary agreement (Gennard and Judge 2005).

The junior doctors feel that the government are not listening to them and will impose the new contract despite their concerns. They feel that they will have less control over when and how they work, without getting enough rest, resulting in fatigue caused by frequently changing work patterns which will have an impact on patient care (Hitchens, 2016).
[bookmark: _Toc508037539]___________________________________________________________________
QUESTION 2 ___________________________________________________________________
[bookmark: _Toc508037540]Describe and critique the essential features of different contracts of employment that can be used.

All employees will have a contract of employment, the categories of workers consist of full or part time workers, independent contractors, agency workers, casual workers, fixed term contract workers and home workers.  However, some workers may not have all the rights that employees have.  The Employment Rights Act 1996 defines an employee “as an individual who has entered the workplace under a contract and has the following rights”:

· Protection from unfair dismissal
· Receive maternity pay and leave
· Sick pay
· Redundancy payment
· Minimum period of notice 
· A written response to particulars of employment
[bookmark: _Toc508037541]The fact that the contract of employment underpins the legal relationship between employee and employer, also the code of practice and ACAS provides a part in the Employee relationship by providing advice when needed (Gennard and Judge 2005).
 
The NHS use a variety of contracts including zero-hour, fixed term, full and part time and agency.  Table 3 illustrates the features of different contracts (Gov.uk, 2018).

Table 3: Features of different contracts
Source: (Gov.uk, 2018)

	
Zero Hours
	
Fixed Hours
	
Full and Part Time
	
Agency

	
Workers are on call as and when needed
	
Contract will last for a certain length of time
	
Employers must provide a written employment contract
	
Employers must pay the agency, including the employee’s National Insurance contributions (NICs) and Statutory Sick Pay (SSP)


	
Organisations are not required have to give them work
	
Contract will end when a specific job is completed
	
Employers must pay statutory minimum level of paid holiday
	
After 12 weeks’ continuous employment, agency workers are entitled to the same terms and conditions as permanent employees, 


	
Workers do not have to work when requested
	
Fixed-term employees must receive same benefits as full-time permanent staff 

	
Employers must provide a payslip
	








Identify and analyse the main sources of UK and EU employment relations

Employment law exists to regulate the relationship between organisations and their employees.  By complying with relevant legislation, both employers and their staff can ensure that their hiring processes, dismissal processes and their workplace, are fair for all, it also helps in combating discrimination, and effectively promote equality at work (CIPD, 2018).

There are three main sources of UK employment law: the common law, statute and European law. (Gennard and Judge, 2005).

· Common Law - all employees in the UK work under a contract of employment with their employer, the common law (particularly the law of contract) forms the legal basis of the employer/employee relationship.  

· Statute - since the early 1970s there has been a dramatic growth in the amount of UK employment protection legislation which has supplemented the common law rules.  Some of the main employment law statutes are: - 

· National Minimum Wage Act 1998
· Working Times Regulations 1998
· Health and Safety at Work Act 1974
· Race Relations Act 1976
· Employment Rights Act 1996

· European Law - laws and legal traditions that are either shared by or characteristic of the countries of Europe. European law can refer to the historical, institutional and intellectual elements that European legal systems tend to have in common.

[bookmark: _Toc508037542]The future of the European Union is unclear due to Brexit.  However, European Law may continue to play a role in the UK post Brexit.  The uncertainty of Brexit may possibly leave different scenarios in 2020, such as there will be no trade deal agreed resulting in subsequent trade between the EU and the UK being placed under a new world trade organisation (CIPD, 2018).

Give at least two examples of changes in employment law, and how they could have affected the conflict

· Working Time Directive - The Working Time Directive was implemented to protect the health and safety of workers by reducing the number of hours an individual can work by imposing minimum rest requirements for all workers. Limiting working hours helps reduce the likelihood of doctors getting tired and therefore improve the quality of service they can deliver to patients (Bma.org.uk, 2018)
However, this affects doctors as they are not able to work as many hours, which will affect their salary.
· Indirect Discrimination - The law which says you mustn’t be discriminated against is named the Equality Act 2010. Discrimination which is against the Equality Act is unlawful.  Indirect discrimination is when there’s a policy or rule which applies to everyone in the same way, but it has a worse effect on some people than others. The Equality Act says it puts individuals at a disadvantage (Citizensadvice.org.uk, 2016).
This could impact the doctors conflict as individuals with protected characteristics may be put at a particular disadvantage by the rule. For example, if you’re Jewish doctor and observe the Sabbath, you aren’t available to work on Saturdays (Citizensadvice.org.uk, 2016).
[bookmark: _Toc508037543]
Assess and advise on the role of trade unions and the scope of statutory trade union recognition. Is a trade union involved in the conflict or not? How has this affected what has happened

According to ACAS (2005) a “trade union is “recognised” by an employer when it negotiates agreements with employers on pay and other terms and conditions of employment on behalf of a group of workers, defined as the ‘bargaining unit’. This process is known as ‘collective bargaining”.  

A trade union may look for recognition in an organisation by voluntary or statutory means:
 
· Voluntary Trade Union Recognition - when a union uses voluntary means to gain recognition, it will contact the employer without using any legal procedures. 
 
· Statutory Trade Union Recognition - under the statutory recognition process, if an employer does not voluntarily recognise it, a trade union may apply to the Industrial Court for the legal right to be recognised by an employer for collective bargaining over pay, holidays and hours, in respect of a group of workers in a particular “bargaining unit”.

If a trade union wants to negotiate with an employer for example on pay and working conditions on behalf of a group of workers, this is called the 'bargaining unit' and needs to be recognised by that employer (ACAS, 2012).  
Usually, an employer recognises the union voluntarily, without resorting to any legal procedures but sometimes employers and trade unions aren't able to reach a voluntary recognition agreement.  In these cases, the union can make an application for statutory recognition, as long as it has fulfilled some basic requirements:
· the union must have already made a formal application for recognition with the employer
· the organisation must employ at least 21 workers
· the union must have at least 10 per cent membership and be likely to attract majority support in a ballot
Employers and employment agencies must not treat workers unfairly because they are a member of a union or decide to join (nidirect,n.d).

___________________________________________________________________
QUESTION 3 ___________________________________________________________________

Explain the differences between employee involvement, participation and partnership and how they have affected the development of the conflict
Employee participation is a process of employee involvement designed to provide employees with the opportunity to influence and where appropriate, take part in decision making on matters which affect them.  According to CIPD, (2017) “Employee involvement is 'a range of processes designed to engage the support, understanding and optimum contribution of all employees in an organisation and their commitment to its objectives”.
Employee involvement can be described as a way that employees are included in decision making within their organisation by helping achieve their aims and objectives.  It is an individual basis attachment and is direct.  Usually, management take the initiative with individual employees to enable them to achieve some specific common objectives. It pursues the common interest between employees and management.  Its main objectives are to bring employee empowerment and commitment. 
On the other hand, employee participation is unlike involvement and is a collective process.  In this process it tries to join with others in every activity that matters within the organisation.  It includes taking part in something and is more or less often supported by some rule/ legislation where employment rights matter.
Acas (2005) defines Employee Partnership “as a pluralist model of work, it respects varying interests but is built on a shared commitment.  ‘Partnership is an interest-based relationship, a relationship not simply based on power and rights but on the satisfaction of mutual as well as separate interests”.’
Employee involvement and participation should be practiced simultaneously.  
With reference to the junior doctor’s conflict, participation is more prevalent due to the organisation, as a whole.


Compare and contrast union and non-union forms of employee representation
Non unionised workers are those who are not members of a union and do not have union representation within their organisation.  A unionised workforce is one that has a recognised labour organisation or employee association that serves as a bargaining liaison.  A workforce can bargain or negotiate its salary and wage rates through a union, as well as employee benefits, complaint procedures, workplace safety and policy and procedures (Smallbusiness.chron.com, 2018).
The main difference between union and non-union forms of employee representation is joint consultation between the management and employees. These help the management to understand the problems of employees and choose the appropriate solution to problems. It helps in variety of decision making and exercise of power; in contrast to unionism. It gives equal opportunity to employees to join the agreement of the employers as it's done in unionism (Salamon, 2000) so it is more of management preference instead of employee or union's representatives as they are the one encouraging employees, invest money on the activities in the organisation so their decisions it should be considered. 

Union and non-union representatives both work for the welfare of the employees in the organisation, their main goal is to provide security to employees and to enhance their work performance within the organisation. However, the fact can’t be denied that at times unions can become a threat to the employers and take the undue advantage of the power were as the non-union representation lacks the independence and because of these their position is weaker compared to union.  Both union and non-union works for the betterment of employee and to boost to employee's performance.

Assess the extent to which employee voice can be linked to organisation performance

According to CIPD (2017) “employee voice is the means by which employees communicate their views to their employer. It’s the main way employees can influence matters that affect them at work. For employers, effective voice contributes toward innovation, productivity and business improvement. For employees, it often results in increased job satisfaction, greater influence and better opportunities for development”.  As shown in Table 3, there are benefits for both employer and employee by having a voice. 














Table 4 - Benefits for employers and employees - with a greater voice for employees
Source: CIPD (2017)

	
Benefits for employers
	
Benefits for employers

	
· employees’ skills and knowledge can be better utilised, leading to greater productivity, innovation and solutions to problems
· employees feel valued, therefore they are more likely to remain loyal and committed to organisation
	
· have more influence over their work
· greater job satisfaction
· more opportunity to develop skills
· improved well-being.





CIPD (2017) also recognise that there are success factors that make for effective employee voice, which are:

· Leadership 
· Training  
· Trust and openness 

Employee voice refers to the participation of employees in influencing decision making.  Employees are given a voice through informal and formal means to minimise conflict, improve communication and encourage staff relation through motivation and fair treatment. Employee participation is a form of empowerment and motivation that leads to increased productivity and retention. The term 'employee voice' provides a useful way to examine both its purpose and practice, which is allowed to transfer union and non-union, individual and collective. The purpose of the voice as the articulation of individual dissatisfaction overlapped with notions of employee contribution through communication channels (Johnstone and Ackers, 2015). 
Employee voice is attained through both direct voice and indirect voice.  Direct employee voice includes general conversation between employees and employers, email communication, employee surveys and notice board at the workplace.  While indirect voice includes work, union, collective bargaining and board (Johnstone and Ackers, 2015). 
___________________________________________________________________
QUESTION 4 ___________________________________________________________________

Distinguish between conflict and misbehaviour and between official and unofficial industrial action

Barnes and Taska, (2012) define misbehaviour as “any intentional action by members of organisations that violates core organisational norms.” e.g. workers being involved in sabotaging processes, harassing others, stealing, misappropriating or damaging company property, cheating the government and even misleading customers. These are all forms of misbehaviour.  

Unlike misbehavior which is individual-centered, conflict is a natural phenomenon that is bound to occur either in workplaces, associations or groups, as long as people from different/diverse backgrounds congregate. It increases in frequency, especially where there are expectations that need to be fulfilled, or where the parties involved are meant to stay together for a longer period of time in pursuit of either personal or corporate goals and targets. The term conflict, however, means different things to different people. In the workplace, differences in opinion, personalities, and perspectives often result in tensions, negatively affecting workplace performance.

Conflict includes any type of disagreements that take place in the workplace or amongst workers.  Definitions of conflicts in the workplace go beyond basic disagreements to include interpersonal conflicts that arise from clashes in personality and difficulties in working with one another, both of which can lead to negative impacts within the organisation.

When conflicts arises between employers and employees, there is every reason for efforts to be expended to ensure that it is resolved before it escalates to industrial action, especially in unionised work environments. Often, employees are in conflict with their employers due to a myriad of issues such as aiming for better working conditions, better pay, unfulfilled promises, unmet collective bargaining agreements etc.  If these issues are not resolved amicably to the satisfaction of either party, industrial action may result. In the context of labour relations, industrial action is any action taken by trade unions to reduce productivity in the workplace and often takes the form of strikes, go-slows, overtime bans etc.

Current trends in labour relations point at increasing levels of unionisation (John, 2015). Numerous employees are voluntarily joining trade unions so as to protect and enhance their employment interests. When there is an unresolved conflict between employees and employers, trade unions step in to try and find solutions, failure to resolve could result in industrial action. Industrial action is ‘official’ if it’s formally backed by a trade union, with members of the union taking part in it. Since industrial actions mean a breach of employment contracts, the right legal procedure must be followed to ensure that the action is ‘protected’ against unlawful employment actions such as dismissal and lack of pay. Sometimes, some employees may call industrial action such as a go-slow without the backing of their trade unions. Such actions are deemed ‘unofficial’, are often not protected and therefore, employees risk dismissal.

Since conflicts, misbehaviours and industrial actions, whether official or unofficial have a significant negative impact on an organisation, it’s important that managers enhance their capacity to identify and manage misbehaviours and conflicts before they destroy their organisations or escalate to industrial action which can be very costly.  Having proper disciplinary mechanisms for identifying discouraging and 



Assess contemporary trends in the types of conflict and industrial sanctions

[bookmark: _GoBack]According to McColgan, (2017) the number of Employment Tribunal claims have increased, following the abolishment of tribunal fees. 

Many people were discouraged from bringing claims due to the fees but now that they have been abolished the claims have multiplied. The massive increase in multiple claims, which tend to be more volatile as they can be made up of a high number of claims against a single employer, indicates there is a large number of employees who are currently dissatisfied.

The increase in claims shows that it is now vital that employers operate their business in a fair, reasonable and lawful manner.  There is no financial deterrent for employees, or ex-employees, who wish to make a claim so employers need to avoid placing themselves in a position where they could end up in front of a tribunal.  Employer need to ensure that the correct documentation, implementing transparent policies, following fair and reasonable processes are in place. (McColgan, 2017)
___________________________________________________________________
RECOMMENDATIONS ___________________________________________________________________

Explain what is required to advise, coach and guide line managers in the skills for effective-grievance and dispute handling procedures
Conflicts at work are inevitable and take on many forms.  It might be an individual with a grievance, a problem between an employee and a manager or conflict between two co-workers. Dealing with conflict at an early stage will save time, money and stress later on, for both the employer and employees and will stop the situation developing into a full-blown dispute (Acas.org.uk, n.d.)
Managers should ensure that certain steps are taken to ensure disputes and conflict don't arise too often, and to enable them to be dealt with when they do e.g. train managers to deal with difficult conversations with employees, encourage open expression of opinions, recognise the importance of feelings and actively listen to what people have to say
There have been numerous studies released which enable individuals to know how they would react and measure an individual’s behaviour in conflict situations.   As shown in Figure 1, The Thomas-Kilmann model was designed to illustrate the options when handling conflict (Genesofleadership.com, n.d.).






Figure 4: The Thomas-Kilmann Model
Source: (Genesofleadership.com, n.d.)
[image: Image result for thomas kilmann model]
This model does not just inform individuals of their own behaviours but also inform organisations about “typical” behaviour’s of team members, which could help in conflict resolution.

Distinguish between dispute resolution approaches including between third party mediation, arbitration and conciliation
According Gov.uk (2018) there are many methods for resolving conflict and disputes, through third-party involvement.  The main ways this can be done is through:
· mediation
· conciliation
· arbitration

As demonstrated in Table 5, the differences between the three methods for resolving conflict are:

Table 5: Methods for resolving conflict
Source: (Gov.uk, 2018)
	Mediation
	Mediation is when an independent and impartial third party discusses a problem with you and your employer (or between you and another employee) to try and find a solution. It’s often used after informal discussions haven’t come up with a solution.
Mediation shouldn’t be used to solve problems that have to be formally investigated (for example, harassment or discrimination).


	Conciliation

	Conciliation is similar to mediation but is normally used when:
· An employee believes they may be entitled to make a claim to an employment tribunal
· Conciliation is voluntary - both employee and employer must agree to it before it happens.

	Arbitration

	Arbitration is when a third-party makes a firm decision on a case after considering all the issues.  
An employee and employer must agree to an arbitrator’s decision being legally binding. If they don’t agree, a case can still go to an employment tribunal
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