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Understanding Employment Law

1. Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law.
Employment law is made up of a series of important Acts of law which aim to offer support to employees. These include Acts such as the Employment Relations Act 1996, the Employment Act 2002, the Equality Act 2002 and the Regulatory Reforms Act 2013. These Acts enhance social justice and offer a degree of fairness and support to employees and employers. They reduce discrimination, both direct and indirect and ensure that where there is a need for employers to dismiss a member of their staff, that this is done in a consistent and fair manner. It is widely recognised that without these Acts, there is a potential for employers to act unfairly and unfavourably to their employees, due to their considerable power over employees. Employment law covers several different areas including recruitment and promotion, change management, pay and working time as well as disciplinary and performance management. 
Employment law Acts are sources of primary legislation and are considered by members of parliament prior to becoming law and are commonly known as bills. Bills pass through several different stages of a process, known as readings. This allows Members of Parliament opportunity to make comments on a bill. It is then subject to a full review at committee stage where it is heavily scrutinised prior to being amended before its final appearance in front of the House of Commons.
Whilst the above Acts cover most employment law, this is not the case for all. Some laws are common laws. These are where Acts of law are interpreted by judges in court, who make decisions on how to apply a piece of law. This sets a precedent, which must then be followed by all lower courts. The UK court system is a hierarchical one, with each court element having a higher court and route of appeal. This starts with Employment Tribunals (ETs), then followed by Employment Appeal Tribunals (EATs), then the Court of Appeal and lastly the Supreme Court. 
Any employment law case brought to court will begin in either an Employment Tribunal, County Court or the High Court. Generally, Employment Tribunals will deal with matters where an alleged breach of employment statute has occurred, where as any alleged breach of common law will be dealt with by the County Court. Employment tribunals are able to hear cases relating to a large range of matters, with over 80 different types of claims being able to be heard (Taylor, 2020). These include, but are not limited to:
· Unfair dismissal
· Unlawful discrimination
· Unauthorised deductions from salary
· Redundancy payments
· Working Time Regulations
· Equal pay
Employment tribunals historically have involved a panel of members hearing the claim, consisting of a judge and two independent panel members, however this is now more common to have just a judge overseeing the case.
In most cases anyone wanting to bring a claim against a potential breach of their employment rights has three months to do this from the date of the alleged act. This must be done initially by contacting the Advisory, Conciliation and Arbitration Service (ACAS) to advise them of the claim. ACAS will then initiate the process and make contact with the employer to try and reach an out of court settlement. Between 29th July 2013 and 26th July 2017, a fee of £1,200 would have been payable to bring a claim to an Employment Tribunal, however this was overruled and deemed unlawful after a judicial review was heard at the Supreme Court.  
The Employment Tribunal process follows a set process, which is displayed below:

Employment Tribunals are currently subject of review and Ministers are considering a change in the process. This would require an amendment to the Employment Tribunals Act 1996, however would see the process become a more digital one. It is also being considered for a widening of their scope, with breach of contract cases also being considered, as well as a reintroduction of a fee system (CIPD, 2020).
Following the outcome of any Employment Tribunal, there is the option of a review being taken to an Employment Appeals Tribunal (EAT), however this must be done with 42 days of the result of the ET. These are small in number but hugely important as decisions as EAT set a precedent in how the law should be applied in future ETs. These cases will be heard by a single judge and with a set number of options in terms of outcomes. These are:
· the appeal may be dismissed
· the appeal may be allowed
· the appeal may be allowed and remitted back to the original employment tribunal panel to make a final decision, or
· the appeal may be allowed and remitted to a differently constituted employment tribunal panel to rehear the evidence and make a final decision.
It is possible for appeals to be logged against decisions, which would then be escalated to an Employment Appeals Tribunal, followed then by the Court of Appeal (of the Court of Sessions in Scotland). The final stage of any dispute in law would be the Supreme Court, however the number of cases making it this far in the process is small, with only a handful of cases per year being heard by the Supreme Court. 

2. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established.
Discrimination law is one of the key laws providing protection to individuals, and whilst this protects individuals against discrimination at any stage of their career, the areas where this is most prevalent are that of Recruitment, Selection and Promotion processes. 
The Equality Act 2010 replaced a number of different pieces of discrimination legislation, which included the Sex Discrimination Act 1975, the Race Relations Act 1976 and the Disability Discrimination Act 1995. This was done in an effort to streamline the legislation and to make the protection individuals receive more harmonised for all protected characteristics (Government Equalities Office, 2015). It is against the law to discriminate against someone because of a protected characteristic, with the Equality Act 2010 providing protection against discrimination against any of the below:
· Age
· Disability
· Gender Reassignment 
· Marriage and Civil Partnership
· Pregnancy and Maternity
· Race
· Religion or Belief
· Sex
· Sexual Orientation 
(Equality and Human Rights Commission, 2019)
This legislation is extremely important when it comes to Recruitment, Selection and Promotion processes. It makes it against the law to recruit or not recruit someone because of the above characteristics. This means that it is unlawful not to recruit a female into a role simply because they are female, or not to give someone a promotion due to them going on maternity leave. For direct discrimination there is no lawful reason that this can be done and therefore no legal defence. Notwithstanding the above, there are some exceptions to the rule, including when an organisation has genuine ‘occupational requirements’ for a particular role in their organisation. These examples are limited, however would cover areas of work such as modelling and acting, where work could be ethically themed and therefore only possible by an individual from a particular religious background (Wilkinson and Taylor). Any employer making such a decision must be confident that there is a legitimate business reason and that it would not be possible for reasonable adjustments to be made to accommodate other individuals.
Indirect discrimination differs to the above, in that this is when an employer makes a particular criterion for a vacancy which, in itself, reduces the pool of possible applicants. An example of this would be to ask for applicants to be above a certain height, as this would naturally reduce the number of female applicants, or for a certain amount of years’ experience as this could preclude younger applicants. 
Discrimination law applies to both employees and workers, however not all employment law does. Employees enjoy a range of additional protection over workers - including unfair dismissal - who are commonly known to have a contract of employment. “A contract is a legally binding agreement between an employer and employee” and can either be verbal or a written document (Ayling, L and Suff, R. 2020). It is of course preferable for this to be a written document; however, this is not legally required. There are five requirements for a contract to be a legally binding one and these are:
1. An unconditional offer 
2. An unconditional acceptance of the above offer
3. An intention to form a legal relationship
4. Payment or Payment in Kind
5. Clarity regarding the main terms and conditions of the agreement
A contract will normally have express terms, which are either verbally agreed or provided in writing, such as the rate of pay, or the number of leave days entitlement. It will also have implied terms. These are terms of the contract which are implied and not explicitly detailed. This is often because they are seen as so obvious that it is assumed to form part of the contract, even if not explicitly stated. 
To avoid any ambiguity, it is good practise that a written contract is provided, otherwise known as a statement of particulars. This is an ideal opportunity to detail all of the contractual matters and responsibilities of the employer and employee relationship. There are a number of items which must be provided in this document, whilst some may be provided in a separate document. Some of these mandatory items are:
· Name of the employer and employee
· Date when employment starts
· Length of notice period
· Scale or Rate of remuneration 
· Job Title
· Place of work.
It is acceptable to refer to other documents which employees can view, which will contain information on policy or other employee responsibilities, without these being stated in the statement of particulars.
Lastly, as from April 6th 2020, there is an amendment to employment law, which requires a statement of particulars to be provided to an employee from their first day or employment, whereas this previously would have been to be provided within two months of commencing their role.

3. An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor.
a. Outline when and how contracts can be changed lawfully
b. Explain briefly the main requirements of redundancy law
c. Summarise the main requirements of the law on business transfers
A key part of contract law in the UK is that both parties must agree to all contractual terms. This is in place to stop employers from unilaterally making changes to an employee’s contract. Whilst this is the case, there are times when an employer can make changes to an employee’s working conditions or practices, due to a number of factors. There are a number of ways that changes can be made, including:
· flexibility clauses; allowing an employer to make changes as required
· acceptance through practice; where an employer can take that a change has been accepted if an employee has undertaken the changes for an extended period (normally two months)
· negotiation through trade unions
· dismissal and rehire; where employees are dismissed and immediately re-hired on new terms and conditions. 
The latter of these is an extremely risky option and one which should only be used in extreme cases, as an employer would have to justify this decision if a challenge was made at a later date.
It is however possible for employers to legally change certain small parts of an employer’s working practice without the employee’s agreement, including small changes to particular equipment being used, as long as these changes don’t have a major detrimental impact on the employee and their ability to carry out their duties. For a claim to be raised against an employer of constructive dismissal there must be evidence that an employer acted in a way that causes a significant breach of the contract of employment and the employee must resign as a direct result of the breach, done shortly after the alleged breach.
Employers are sometimes required to dismiss groups of their staff due to organisation difficulties; this is known as redundancy. Redundancy usually takes place when an employer has to reduce their overall number of employees. Redundancy provisions applies to all employees who have two years continuous service with their employer and can be applied in the following circumstances:
· Where an employer has ceased, or intends to cease their business
· Where an employer’s requirement for employees to carry out specific work, or conduct this work from a specific location
In these cases, redundancy is wholly lawful and due to this, employees are entitled to:
· a redundancy payment
· a notice period payment
When redundancies are planned there are duties which an employer must legally provide to their employees. A pool of candidates must be identified from which redundancies are to be made. The way in which this pool is made up is largely down to the decision of the employer, however the selection process must be ‘reasonable’ and the employee must be made aware of the criteria being used. This can include such things as:
· length of service
· attendance record
· disciplinary record
· skills, competencies and qualifications
· work experience
· performance records
(Ayling, L and Suff, R. 2020 )
Whilst the employer can choose the selection method, a range of criteria should be used. This will reduce any possible claims of discrimination being brought against the employer. Additionally, where an employer has more than 20 employees facing redundancy, collective consultation must take place. This can be facilitated through a recognised trade union or an employee representative - where no recognised trade union is in being. Failure to provide consultation can result in compensation payments being made to affected employees.
As well as consulting with their employees, employers must also aim to provide alternative work to those affected. Where this is provided and refused by an employee, this will then affect their right to redundancy payments. Where alterative work is found, the employee is entitled to a four-week trial period, after which time a decision is taken as to the suitability of the new role. Where this is not deemed to be suitable, the employee reverts back to being redundant.
Where an organisation makes the decision to transfer all or part of its service to a new owner, the Transfer or Undertakings (Protection of Earnings) Regulations 2006 apply, commonly referred to as TUPE. These regulations protect employees and ensure that, where they are affected, they will receive the same terms and conditions as they did prior to the change. There are specific situations where TUPE applies and equally where it does not. These include:
TUPE applies:
· Mergers
· Sales of business by sale of assets
· A change of licensee or franchisee
· The gift of a business through the execution of a will
· Transfers out of companies in administration
· Contracting out of services
· Changing contractors
· Situations where all of part of a sole trader’s business or partnership [ is sold of otherwise transferred
TUPE does not apply:
· transfers by share take-over
· transfers of assets only (for example, the sale of equipment alone would not be covered, but the sale of a going concern including equipment would be covered)
· buying in services from a contractor on a one-off basis - rather than entering into an ongoing relationship for the provision of the services
· a situation where there is a change of business identity, for example if the nature of the work or the organisational structure changes radically
· the supply of goods for the client's use (for example, supplying food to a client to sell in its staff canteen, rather than a situation where the contractor runs the canteen for the client).
· transfers of undertakings situated outside the UK (although these may be covered by the regulations of other member states).
(Ayling, L and Suff, R. 2020)
TUPE regulations provide legal protection to employees, however they tend to be more in favour of the employer. This is due to them not allowing employees to object to being transferred to another organisation, as long as the TUPE regulations have been followed and as long as their conditions in the new employer are not less favourable that their existing ones. A further important part of the TUPE process, as with others, is the need for full consultation to be conducted with all employees who are affected. This must be done as early as is possible and must be done through a recognised trade union, unless there are less than 10 employees in the affected business, at which point the organisation can consult directly with the employees. Failure to provide consultation can result in up to 13 weeks payment being made to the employees as compensation.
Lastly, it should be noted that an employee is not able to bring a claim against the employer of unfair dismissal, unless their new conditions are the same as their previous conditions. This would result in TUPE not being followed fully and would allow a claim to be brought. 

4. Summarise:
a. The major statutory rights employees have in relation to pay, holidays and working time and,
b. The major maternity, paternity and other family-friendly employment rights.
Both workers and employees have statutory rights when it comes to pay, holiday entitlement and working time. The amount individuals are paid, what they must do receive their pay and how long they are expected to work are the most important elements of an individual’s contract of employment. The amount someone must be paid may differ to what they are paid, however since 1999 as a minimum, the law sets out national minimum wage levels for differing age groups. As of April 2020, these are):
National Living Wage 	- £8.72
21-24 Year olds		- £8.20
18-20 Year olds		- £6.45
16-17 Year olds		- £4.55
Apprentice Rate	- £4.15
Accommodation Offset	- £8.20
(Low Pay Commission, 2020)
These values are set each year by Government, who are advised on the recommended levels by the Low Pay Commission (LPC); an independent public body made up of nine Commissioners which was founded in 1998. 
The contract of employment must detail what an employee or worker is to be paid and how this value is calculated. In addition, the contract must state the frequency with which the payments will be made (Weekly, monthly, 4 weekly, annually etc) and there is a legal requirement placed upon the employer to guarantee these payments are made at these intervals and to provide a written itemised pay statement including:
· The gross amount of the wages or salary
· The amount of any variable and any fixed deductions from the gross amount and the purpose for which they are made
· The net amount of wages or salary payable
· Where different parts of the net amount are paid in different ways, the amount and method of payment of each part payment
· Where the amount of wages or salary varies by references to time worked, the total number of hours worked in respect of the variable amount of wages or salary either as:
· A single aggregate figure, or
· Separate figures for different types of work or different rates of pay
(Employment Rights Act 1996)
In addition to the above, an employee who works a 5-day week is entitled to 5.6 weeks leave per year. This is known as either statutory leave or annual leave. The actual number of days received will differ depending on the number of days an employee works, however they are still entitled to 5.6 weeks. For example, someone working 3 days a week will received 3x5.6 or 16.8 days. Bank Holidays or Public Holidays do not have to be given as additional paid leave, but may be included in the employee’s total statutory leave (Gov.UK. 2020).
The ‘Working Time Directive’ or ‘Working Time Regulations’ state an employee is not legally allowed to work more than a 48-hour week, however this is calculated as an average over a 17-week period. There are some exceptions to this, which can include such things as the emergency or police service, as a domestic servant in a household or where your own working time is not measured and is within the individuals control (Gov.UK. 2020). It is also possible for an individual to opt out of this 48-hour rule, however to do so the individual must be aged over 18. There are, however, some exceptions for certain individuals who cannot opt out.
Another major set of employment rights for employees are the suite of family friendly employment rights, including maternity leave, paternity leave, adoption leave and unpaid parental leave. 
Maternity leave is a statutory right for employers who are expecting the birth of their child. This scheme only applies to employees and is made up of three different types of leave:
· Ordinary maternity leave (OML)
· Compulsory maternity leave (CML)
· Additional maternity leave (AML)
OML is now 26 weeks leave and starts on a date decided by the employee, as long as they have informed their employer.  CML is a period of two weeks which is directly after the birth of the child. During this time, the employer must ensure that no work is undertaken by the employee. The earliest date that OML can commence is 11 weeks before the expected week of confinement (EWC), which is when the baby is expected to be born. It is also possible for parents to now share the maternity leave. This is called shared parental leave. This allows the mother to share their leave period with the father of their child, following the CML. Additionally, fathers are also entitled to take up to two weeks paid leave following the birth of their child. This is called paternity leave and must be taken with 56 days following the birth.
Employees who go on maternity leave are legally entitled to return to the same role when they return from leave, however this doesn’t have to be exactly the same work. The only exception would be if a role is made redundant during their leave and in these cases, they would be entitled to a role with similar conditions.
Lastly, there are also a host of other provisions available to parents, including the right to request paid time off to care for a dependent, a right to four months unpaid parental leave ad to request, once a year, to change their working pattern under a flexible working pattern. These allow a greater degree of support mechanisms for parents.

5. Summarise
a. The major requirements of health and safety law
b. Key legislation supporting equality and diversity in the workplace
c. The concept of implied duties in relation to employee management at work
Health and safety law place a great deal of responsibility on an employer to provide a safe working environment for their employees. This is covered within the main piece of legislation covering Health and Safety in the workplace; namely the Health and Safety at Work Act 1974. This Act sets out the general duties that:
· Employers have towards employees and members of the public
· Employees have to themselves and to each other
· Certain self-employed have towards themselves and others
(HSE, 2020)
This Act provides detail to explain what an employer must do, but also what responsibilities employees have to ensure they work in a safe way. In general, the Act states:
“It shall be the duty of every employer to ensure, as far as is reasonably practicable, the health, safety and welfare of all his employees”. (Taylor, S and Wilkinson, K)
The Act places a duty on employers of more than 5 employees, to have a written Health and Safety policy and to have carried out risk assessments on their workplace. Where risks are identified, they should be mitigated as much as is reasonably practicable. If there is an accident in the workplace, a court of law will wish to see that there has been an assessment undertaken and that mitigating safety factors have been put in place. This can include PPE, a safe practice of working or adequate training to use certain machinery. Without this, employers can face severe penalties, including imprisonment. 
Whist there are several requirements for employers to follow, employees must also ensure that they follow any training provided, take reasonable care of their own personal health, co-operate with the employer on health and safety matters and inform their employer if they feel either the work, or inadequate precautions are putting individuals at risk (HSE, 2009). 
As well as what might be considered more common health and safety practices, this also covers far more areas including stress management, bullying and harassment as well as whistleblowing. As with the above, an employer has a responsibility to ensure that their employees’ workload is managed and that they look to foresee any potential stress posed by the work itself. If this is not managed effectively employers can face the same liability as with any physical injury. 
Employees have several different routes to bring claims against an employer under personal injury law, however the two main areas are to resign and bring a case of constructive dismissal, or to bring a case of negligence to the County Court or High Court. This highlights the importance of employer risk assessments, as they will have to prove that “the injury was not reasonably foreseeable” (Taylor, S and Wilkinson, K).
In addition to stress management, it is also incumbent on an employer to ensure employee are protected from bullying and harassment in the workplace. These are covered by the ‘Criminal Justice and Public Order Act 1994’ and the ‘Protection from Harassment Act 1997’. The first of these makes it an offence to cause intentional harassment, alarm or distress and the latter mainly about stalking and causing fear of violence to another individual. Both of these Acts are punishable by 6 months imprisonment. As well as these Acts, the Public Interest Disclosure Act 1998 provides protection against an individual who makes a ‘qualifying disclosure’ against their employer. The disclosure must be related to one of the 5 below categories and cannot relate to personal grievances such as bullying and harassment, unless this would be in the public’s interest to disclose:
· A criminal offence
· A failure to comply with legal obligations
· A miscarriage of justice
· Compromised health and safety arrangements
· Something to cause environmental damage.
An employee is able to raise these matters to and of the below:
· The employer
· A legal adviser
· A Minister of the Crown
· Appropriate enforcing authorities
· A media organisation
As well as providing protection in the above areas, it must also be recognised by employers that there are implied terms of contract which may not be written in the employee’s statement of particulars, however would be deemed as contractual terms. These are terms where they are often so obvious that they are not required to be explicitly documented, however are either necessary for the contract to be fulfilled, or where they are common practice. This can include such matters as the right to equal pay, the right to receive at least national minimum wage or the employer’s duty to provide a safe place to work and safe working practices (Ayling, L and Suff, 2020). There are also implied duties which employees must follow, including the requirement to obey and follow reasonable requests from the employer, to protect an employer’s secret or private information or to adapt to reasonable requirements to change methods or techniques of working (Moss, I. 2011). 
Whilst implied terms can bring unwritten contractual requirements for employers, this is not always the case. An example would be when an employee has continually worked in excess of their normal working hours. Whilst this may be implied, due to it being common practice, if there is a contrary statement within the contract, then this will not be an implied term.

6. Explain briefly the main requirements of unfair dismissal law in respect of:
a. Capability
b. Misconduct
c. Grievance
Employers must ensure that they treat all employees fairly and equally to ensure that they mitigate any reason for employees to bring a claim against them. This is vitally important when dealing with capability, misconduct and grievance procedures. 
All employees have a statutory right not to be dismissed unfairly. This is covered with the Employment Rights Act 1996, which states that “an employee has the right not to be unfairly dismissed by his employer” (Ayling, L and Suff, R. 2019). It should be noted that this only applies to employees and does not cover workers or individuals employed on a casual basis or employed through an agency(Employment Rights Act 1996). The legislation goes on to describe that an employer must describe the reason for a dismissal, which can relate to the capability or qualifications of an employee who has been employed to carry out specific work, to their conduct or due to redundancy. An employer must also evidence that their decision to dismiss was ‘reasonable’. Here, the size of an organisation will be taken into account when identifying what was reasonable, as some organisation may not be able to carry out processes which larger ones may.
Capability is when an employee is unable to achieve the required standard or work, whereas conduct is when an employee will not (for one reason or another) do the work required. It is important that employers have fully explored any instances of capability prior to invoking any formal processes, to ensure that adequate support has been provided. The main difference between the two areas is the element of control applied by the employee. 
Disciplinary procedures are required to ensure that all employees understand what is required of them from in terms of their responsibilities and performance in the work place and act as a process to follow to look to resolve issues if they arise. Grievance procedures are a means for individuals to raise matters of concern they may have and to provide a process for allowing these to be resolved without the potential for recourse against them (Ayling, L and Suff, R).
To assist employers in dealing with capability, misconduct and grievance processes, the Advisory, Conciliation and Arbitration Service (ACAS) have produced a Code of Practice to support individuals through these processes effectively and lawfully. There a number of reasons why an employer can lawfully dismiss an individual, including:
· Capability or qualifications
· Conduct
· Illegality or contravention of a statutory duty 
· Some other substantial reason
· Redundancy
To ensure these matters are carried out fairly and consistently, it is important to follow a procedure which must be documented. This will assist in evidencing the fairness of process, should this be required. The process defined in the ACAS Code differs slightly between disciplinary matters and grievance matters, these are highlighted below:

It is important that all steps of the process are followed to ensure that this is done in a fair manner and it is advisable that individuals are trained to carry out these processes. 
It is perfectly lawful for an employer to dismiss their employee; however, it is vitally important that the matter has been fully explored and documented. In terms of poor performance or attendance matters there are clear legal principles which must be followed, which include the need for a formal meeting to be held, followed by a need for targets to be set and monitored over a set period. As long as this is done, a subsequent dismissal would be seen a lawful (Taylor, S and Wilkinson K).
What is seen as conduct, misconduct and what constitutes poor performance or attendance differs between organisations, however the above processes should always be followed to ensure employees are treated in a fair and consistent manner. 
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