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Contemporary Developments in Employment Relations

Introduction 
An industrial action happens when trade unions members are in a dispute with their employers and it can’t be solved through negotiations. The trade union can only call for an industrial action if the majority of its members are involved and support it. 
Taylor and Woodhams (2016) believe that employee relations is traditionally understood to describe the relationship between organisations and trade unions. They then go on to explain that employment relationships are uncertain because there is no guarantee about their outcomes and that contemporary employee relationships are characterised by the need of co-operation, the possibility of conflict and reality of uncertainty.  
This assignment will assess the industrial action which occurred in 2016 with the Junior Doctors and how this could be prevented in the future. 
Main body
Question 1 
A recent conflict in an organisation which had resulted in industrial action was the NHS Junior Doctor strike 2016. In 2016, Health Secretary Jeremy Hunt looked at introducing changes to Junior Doctor Contracts, and this contract applied to all medical professionals in England.
 In total there are 55,000 junior doctors in England – representing a third of medical workforce and the British Medical Association (BMA) has over 37,700 members.  The conflict occurred when Junior Doctors’ leaders objected to the prospect of a new proposed contacted where doctors will be working unsociable hours and were in dispute with the government and that is when the BMA announced that the junior doctors will strike
According to Brookins and Media (2008) “employee conflict in the workplace is a common occurrence, resulting from the differences in employee’ personalities and values”. It is important to deal with conflict in a timely manner as it is important to maintain a healthy work environment. 
There were two legal challenges, one by the British Medical Association and another by campaign group Just Health. BMA focused on the equalities impact and whether the government paid due regard to it. 
[image: ]The Chart in Figure 1. Shows the government proposition compared to current rates and BMA Proposal.








(CIPD, 2017) states that, employee relations is seen as focusing on both individual and collective relationships in the workplace, with an increasing emphasis on helping line managers establish trust-based relationships with employees. 
According to CIPD (2017) it is important that HR professionals keep up to date with changes in the labour market the reason for this is to ensure that the organisation is reacting appropriately to market conditions. 
The labour market is a factor market, it helps employers find the labour that they need.  The demand for labour is how many people will the organisation take on. The wage and salary are the most obvious demand. If the wage rate is high, it is more costly to hire extra employees whereas if the wage rate is lower, labour will become cheaper. Junior Doctors have a high wage on average earning a basic salary of £25,000 to £30,000 with un-social hours taking them into the region of £70,000. This is a very high demand for the government/NHS to cope with. Just in England alone Junior Doctors wages amount to around £3.85 billion with there being 55,000 strong in number.









Figure 2: shows the demand for labour
[image: ]

The next labour factor would be shifts in demand for labour. When there is a rise in the level of consumer demand for a product that means the business needs to employee more workers.  
Supply and demand is a fundamental factor in any organisation. Demands refers to the quantity of a product or service is desired by the organisations buyers and the supply refers to how much the market can offer. 
The NHS is currently working within a tight labour market meaning that the employees have control. The reasons why the doctors need to work long hours are due to a low supply but high demand as they have a very high skill set. Thus, it means that the governments balance of power is reduced within the conflict between them and the junior doctors. They then may be forced to look outside of the UK labour market to find the same skill set willing to the work/unsociable hours on the current or proposed contract.
The UK Labour party pushed for the rights of the junior doctors during their strike. Anon (2016) stating that the government are to blame for the way it has treated doctors and it is time that the government negotiate a fair deal. 
The supply and demand also has an effect on employee contracts. A contract of employment will outline what is expected of an employee and it will include the organisations code of conduct, sickness and pay but it will also include legislation such as Equality Act 2010. 
(CIPD, 2017) studied that as well as the official contract there is also a term used which is called the ‘psychological contract’. The psychological contract are expectations from the employer as well as obligations which aren’t outlined in the official employment contract but it was the employer expect the workers to demonstrate and this is an element of indeterminacy. 
Indeterminacy is defined by Sisson (2008) as the employment relationship. It follows that the employment relationship is indeterminate or incomplete.  
Each organisation would fall under either a unitarist approach or and pluralist. A unitarist is successful team or organisation who support each other, they have team ethics and co-operate together and has a very minimal conflict.  However, pluralist is where an organisations maximise profits, develop their careers but there would be more tensions and conflict. 
The NHS is seen as being both unitarist and pluralist as it displays signs of teamwork amongst support workers, nurses, doctors and surgeons. However, the pluralistic signs are the central body engaging in different group to work together to achieve the common goal which is the care of the patients. During the 2016 strike the NHS employees become unitarists as they had to cancel the strike in order to ensure patient safety and work together. 
[image: ]
Figure 3 – Differences between Unitary and Pluralist 
Question 2 – Employment Law
Typically organisations have employees on a range of contracts which can range from part time to zero hours. 
CIPD (2017) state that it is essential that organisation follow the law and that it is also good practice that both employers and employees understand the basis on which employment has been agreed. 
CIPD (2017) then go on to describe that a contract of employment is a legally-biding agreement between an employer and employee and should consist of a mixture of express and implied term as defined by the Employment Rights Act 1996.
Express terms
Express terms are those which are stated in writing or given verbally CIPD (2017). Written express terms include several documents such as a staff/employee handbook.  Express terms must meet the minimum legal standards such as, the right to paid holidays, daily and weekly rest breaks, hours of work, job title, sickness absence and notice requirements. 

Implied terms
Implied terms are other terms implied into the contract. CIPD (2017) state that this may happen because the term is: 
· Incorporated by collective agreements (agreements with trade unions recognised by the employer) 
· Incorporated by workforce agreements (agreements with the whole workforce covering breaks) 
· The employer’s duty to provide a safe system of work and safe workplace 
· The right to receive at least the national minimum wage
· Equality relating to men and women’s pay 
It is the employer’s responsibility to make sure that the terms are clearly set out in writing and given to the new employee before or when they start the job, this is to avoid or reduce uncertainty or disputes between the employer and the employee.
There are a number of different contract types which include: 
· Full time 
· Part time 
· Fixed term
· Agency staff
· Freelancers, contractors and consultants 
· Zero hour contracts 

The table below states the advantages and disadvantages of a full-time, part-time and agency contracts.
	Type of contracts
	Advantages
	Disadvantages

	Full time
	· Holiday and sick pay
· Guaranteed set hours
· Pension scheme

	· Contracted to set hours
· Restricted holidays
· More pressure

	Part time
	· Flexibility
· Less stress
· Gateway to advanced opportunities
	· Job security
· Lower income
· Less training opportunities 

	Agency 
	· Higher paid
· Flexibility
· ‘Foot-in-the-door’
	· No paid holidays
· Fewer development opportunities
· No pension contribution  

	Zero hours
	· Flexibility 
· No restriction on holiday entitlement 
	· Not guaranteed set hours
· No holiday/sick pay 



Table 1: Advantages and Disadvantages of contracts
(Thompson and Henderson (2015) state that Junior doctors in most have a full time contracts usually scheduled between the hours of 7am -  7pm Monday to Friday, with government trying to impose Monday to Saturday 7am to 10pm. Unsociable hours are almost impossible not to accrue but with the increase in “standard” working hours the unsociable hours will significantly reduce.
CIPD (2018) state that “Employment law regulates the relationship between employers and employees. It governs what employers can expect from employees, what employers can ask employees to do, and employees’ right at work”.  
Employment law is created for job security, safety at work and equality. Such as: 
· Disability discrimination 
· Race discrimination 
· Religion and belief discrimination 
· Age discrimination 
· Equal pay 
· Bullying and harassment 
· Discipline and grievance 
· Dismissal 
Sources of employment law includes, legislation, common law and Codes of Practice which have no legal status but it is guide set out by ACAS and the management team of the organisation.
Employment law in the UK is derived from a number of sources including Acts of Parliament decisions on points of law made in the courts.  However, European law is derived from three principal sources which are: EU directives, treaties and regulations.
Directives 
Most EU employment laws derives from directives setting out general principles. This means they are obliged to adopt into national law. 
Treaties 
Treaties is the legal principal which is contained within the articles of a treaty and can be directly enforceable in national courts from the date the treaty comes into effect.
Regulations
European regulations also have a direct effect and come into effect on a set date. They are mostly used to amend existing law in relatively minor ways.
European law became a source when the UK joined the European Economic Community in 1973.  CIPD (2018) stated that the impact of the UK’s membership of the EU in employment regulation grew considerably after 1997 when the Social Chapter of Maastricht Treaty started to apply. However, as a result of the referendum held in June 2016, the UK is currently in the process of negotiating its department from the EU and, until negotiations on the nature of the relationship between the EU and the UK after Brexit has been finalised, the European employment law will apply in the UK. 
Recent changes in law affected the NHS junior doctors back in 2016 when Jeremy Hunt made changes to the contracts. The contracts included a 13.5% pay increase but it also introduced more unsociable hours and junior doctors who work Saturdays would be paid at their normal rate and those working nights and weekends (Sundays) would be paid lower than they currently are now. According to (BMA, 2015) the working times would include, Plain-time would be extended to 7am-10pm on weekdays and 7am-7pm on Saturdays. A higher rate of pay for 10pm-7am weekdays, 7pm-7am Saturdays and all days Sunday. When this conflict occurred the trade unions became involved and also the BMA.  
(Unison, 2018) state that a Trade Union are groups of employees who join together to maintain and improve their conditions of employment. This would include providing assistance and services to their members, collectively bargaining for better pay and conditions for all workers, improve public services and industrial actions. 
For the Trade Union to be involved in an industrial action according to (CIPD, 2018) they state that the Trade Union Act proposed that, “50% of those eligible to vote on strike action must participate in the ballot and, in addition, that 40% of workers in ballots involving ‘important public services’ must support the strike for the industrial action proposed to be lawful.” 
The BMA provided an individual and collective representation and were actively involved in the Junior Doctor dispute however did call off the strike on more than one occasion due to the impact on patient health, safety and well-being. 
On the 18th May 2016 the BMA, NHS employers and the Health Secretary agreed a new contract.
The EU guidelines in accordance to The Working Time Directive enforced a maximum working week or 48 hours. This allows employees to choose to work a maximum of 48 hours per week but can also opt back into the Regulations allowing them to work more than 48 hours per week. 
However, the Junior Doctors believed that reducing the working week to 48 hours would cause a problem as their shifts aren’t long enough to encounter a wide range of conditions and treatments (Guardian, 2013). 
In 2016, the implantation of the new contract included a reduced maximum working hour over 7 consecutive days. The original contract was no more 91 hours, which also amended in the new contract which was no more than 72 hours over 7 consecutive days. 
The Health Secretary also imposed the 48 hours per week unless they were to opt out but only working to a maximum of 56 hours per week.  

Question 3 Employee Voice
The employee voice provides employees with the opportunity to express their concerns and influence the actions of management.  CIPD (2014) believes that employee voice is a two way communication between the employer and the employee. They believe that it is the process of the employer communicating to the employee as well as receiving and listening to communication from the employee.  There are also many other ways of communicating, some organisations may use staff forums, team meetings, briefings or staff surveys. 
There are different ways of employees voicing their concerns or opinions this could be; employee involvement, employee participation and partnership. The differences between these are:
Employee involvement 
Employee involvement is where management introduce practices directly with employees to gain their ideas and co-operation. Examples of these are, emails, problem-solving problems, staff ideas and management briefings. 
Employee participation 
Employee participation is where employees participate in organisational decision making through their representatives. Examples of these are, committee meetings, focus groups and employee forums. 
Employee partnership
Reilly (2001) believes that partnership working is employers, employees or their representatives working in a collaborative way to take decisions and plan action. Trade Unions believe that partnership must provide an independent collective representation for works as a counterbalance to employer power. In the late 1990’s Employee partnership gave answers to some demanding questions of its time such as:
How do we craft a new employee relations settlement after the conflict of the 1980’s?
How do we create better models of collective bargaining that can cope with the change in turbulence affecting the manufacturing sector?
Depending on the viewpoint Employers, Trade Unions academies a long with other interested parties have a different idea into what a partnership is or involves. Unions argue that partnership in the true sense must provide independent collective representation for workers as balance against employer power. 
There also may be disagreement into outcomes of partnership. These include:
· Sceptics – This may be the view that management just have an “ideological smokescreen” to use its power to exploit the workers and attack trade unions.
· Critics – This is the viewpoint of the “partnership” will bring little or no benefits to the workers. Partnership forums are toothless “talking shops” which address trivial issues.
· Optimistic – This view of a partnership is that there is a “bright new dawn” in employee relations. It is almost a universally applicable model, whereby employers, workers and their representatives can all reap mutual gains from the process. The result being a higher level of performance for the organisation overall.
The NHS junior doctors’ strike would be an employee partnership as it was heavily supported by the BMA. The unions used collective bargaining as a principle source of the wage and working time argument. Collectivism or “Participation” was conducted one a representative basis where Government officials or ministers engaged with the trade unions, instead of Individualism where each of the 55,000 junior doctors would have had to engaged with Ministers to strike a deal which in turn would have taken a vast amount of time.
For organisations that are absent of trade unions they would use volunteers such as: 
· Representatives of employee safety
· Information and consultation representatives
· European consultative bodies 
· Pension representatives
· ‘TUPE’ representatives
· Collective redundancy
· Workforce agreement representative

 The volunteers would use collective bargaining. (Healey-Benson, 2018) states that, “Collective bargaining refers to the process through which employee representatives influence organisational decision making”.  The stages would include; identifying, preparation, presentation, concluding on agreements and writing up the final agreement.

[image: ]








Figure 4 Differences between employee involvement and participation (Healy-Benson, 2018)

In an organisation employee voice can be liked to an organisations performance. When staff have a voice they feel more engaged with the organisation. Sir Brendan Barber, ACAS chair noted that, employee voice covers a broad spectrum. It covers from representation and negotiation to open communication between colleagues. (ACCAS,2018) states that it has higher level of employee engagement, lowers staff turnover and overall better business outcomes. 


Question 4
Conflict at work takes many forms it may be that two workers don’t get on or it could be the lack of trust and cooperation between large groups of employees and management. 
“Conflict can occur in any employment relationship and is often best resolved by line managers or employees themselves. If left unchecked, however, conflict can escalate and it may be necessary to use more structured channels to address it.” (CIPD, 2018)
Conflict can also prevent or interfere with the goals, needs or actions for others. 
Conflict is part of the employment relationship with small amount being healthy for the organisation. As a result, this may cause new ideas or innovation within the workplace or teams. It may encourage competition between employees to excel in their role. Without careful management tension can lead towards resentment and may damage workplace relationships.
Organisations may incur costs due to conflict by:
· Sickness absence costs
· Staff turnover and recruitment costs.
· Management time from having to deal with conflict instead of running the organisation/management tasks.
According to (Lytle, 2015) a HR professional should step in and get involved when:
· Employees are threatening to quit over the problem. Recruiting and training are often expensive, it is often cheaper to work out a solution.
· Disagreements are personal, and respect between employee is being lost.
· [image: ]Conflicts are affecting morale and organisational success.











Figure 5 Shows the types of conflict and what you can do. (Healey-Benson, 2018)
Misbehaviour at work is “anything that you are knowingly not allowed to do at work”. Misbehaviour is judged by management which may cause disrupt of function within an organisation. Misbehaviour is a voluntary action or choice which is purposeful and may have an employee or the organisation. An example of misbehaviour may be publishing negative social media correspondence about the employer, management or organisation. Being involved in strike action may also be classed as misbehaviour which may result in management or organisation taking disciplinary action.
Some other examples of workplace misbehaviour include:
· Rumour or gossip
· Workplace sabotage
· Theft
According to (CIPD, 2017) Any form of industrial action, including a strike, which is not authorised or endorsed by a trade union, will generally be ‘unofficial.’
Where industrial action is unofficial, participating employees do not have statutory protection from unfair dismissal.
Official industrial action (conflict) is organised by the trade union which in the NHS for Junior Doctors is BMA . They would need to organise a legal ballot, with the employer which in this case is the government being given two weeks’ notice of any strike action or ballot that is going to take place. The results must also be shared with the employer.
With the strike not being directly linked to misbehaviour it left pressure on those who had to attend work in the emergency care scenarios such as A&E or intensive care as the workforce would be significantly understaffed.
Staff may be dismissed for unofficial industrial action. If an employee is dismissed during the period that they are taking unofficial industrial action they cannot claim for unfair dismissal.
There are no trends as the last junior doctor strike in 2016 was the first strike in England since 1974 this shows that changes to employment contracts are very fair and in-between. 
Recommendations 
In order to prevent future industrial actions occurring in the NHS it is important that the NHS look at ways of improving factors such as promoting employee voice. They need to ensure that they listen to their employee’s opinions and that management listen and understand and take notes to help make adjustments which will prevent a strike such as the walk out in 2016 from occurring again. 
To resolve conflict these are many ways that managers and senior managers can be coached in offering advice for handling disputes, conflicts or grievance. 
(CIPD, 2018) reported that mediation can be used in organisations to resolve conflict and it can be used to find a common group and reaching a mutual agreement without needing to go down a more formal and costly route of grievance, discipline procedures or employment tribunals. 
Conciliation also helps resolves conflict in a workplace. (ACAS, 2018) states that it involves an independent person helping two or more people in dispute. It helps to resolve their differences and it saves times, money and stress and it promotes quick solution. 
Arbitration is another method known to resolve conflict. It is settled by an independent person who will examine everyone’s point of view and if a person feels they have been wrongly dismissed or a complaint put against them they will go through a arbitration (ACAS, 2018). 
Another recommendation would be to provide managers with the information on how to access information from governing bodies or organisations such as ACAS to be able to advise and coach and listen to their employees. 
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