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Critically discuss the approach of the courts in finding an intention to create legal relations, within the following contexts: a) social or domestic; b) commercial/business; c) with public bodies

The intention to create a legal relation within the law of contract is when two parties have the intention of making a legally binding and enforceable contract which usually involves the selling of goods or services from one party to the other or could also include a set of obligations that one or both parties have to perform as a result of the contract. A contract can be created in two different ways, these are simple and speciality contracts. A simple contract can be made orally or via implications which could be assumed by the actions of either of the parties involved. An example of a contract made via implications is the case of TTMI Sarl v Statoil ASA 2011, where Mr Justice Beatson stated in the High Court ruling that “I have concluded that, objectively viewed, a contract was formed between them”, after TTMI had failed to properly set out a contract with Statoil ASA.
As stated by the judge in the case of MacInnes v Goss 2017, “a contract can be made anywhere, in any circumstances”. This means that parties involved can make contracts over phone calls, texts, letters and via forms of social media.
To legally form a contract, both parties must allow for an agreement, consideration, and intention to create legal relations. It will also have to be proven that both parties had the capacity to form the contract and that both parties consented to do so.
Courts will often use all legal elements of creating a contract to prove whether a contract has been created and if it can be legally enforced. In the case of Gore v Gibson 1845, It was determined that a legally binding contract cannot be created if one or both of the parties involved are intoxicated as they will lack the capacity to make and consent to the contract. 
Within contract law, the court can make assumptions about whether or not a party intended to create a contract. This however can be overturned by a rebuttable presumption which will overturn the original assumption if sufficient evidence can be provided. The 2 instances where an original assumption can be rebutted by the court are when a contract has been made in a social and domestic setting or when a contract has been made in a  business and commercial environment. 
Agreements made within social or domestic environments are contracts that have been made by parties that are family or friends, and that have agreed outside of a commercial context. Depending on the reason for the contract, it is often presumed by the court, that in domestic trials involving a married couple or those in a civil partnership, the intention by one or both parties at the time of the agreement, is that it should not be legally binding. In the case of Balfour v Balfour, 1919, the husband was working in a different country so was sending money to his wife to help her make payments. After the tension in the marriage arose, the husband stopped making payments to his wife, who then took him to court stating that he was obligated to pay under a legally enforceable contract. After the judge reviewed the case, it was determined that the agreement between husband and wife had been made in a domestic environment and should therefore be presumed that neither of the parties intended the contract to be legally enforceable at the time it was created. 
Similarly, in domestic cases, It will also be presumed by the judge that in a social case between friends, and domestic cases between family members other than those who are married or in civil partnerships, there was no intention at the time of agreement by either of the parties to have a legally binding contract. An example of this can be seen in the case of Jones v Padavatton 1969, where the mother had agreed to pay for her daughter's expenses if she would study for the bar. The mother then provided a house for her daughter to stay in whilst her daughter studied. After a dispute over who had the rights to the house, the mother sought to reclaim possession of the house. In court, the daughter stated that they had made a legally binding agreement and that she was legally entitled to stay in the house, however, on appeal, the mother was awarded possession of the house as the court made a presumption that there was to create an enforceable contract under the law.
The presumption that domestic contracts were not intended to be legally binding can be rebutted in cases where married parties have separated. This means that when a court deals with a contract law case where the parties have separated, they are likely to rebut the assumption and treat the agreement as a legally binding contract unless there is evidence to suggest proves otherwise. This can be evidenced in the case of Merritt v Merritt 1970, where Mr Merritt had promised Mrs Merritt the house if she paid off the mortgage. However, after doing so Mr Merritt refused to give over his share of the house claiming that there should be an assumption that there was never an intention to create legal relations due to it being a domestic matter. Differently, Tanner v Tanner, 1975, held that as Mrs Tanner relied on the house as she had moved out of her rented flat with her children and new partner, the promise would be contractually enforced by the courts.
In addition to this rule, with regards to a third party being involved in a domestic contract, the courts may decide that the original presumption that the contract was not intended to be legally binding and enforceable is to be rebutted and that the agreement should be treated as an intention to create a legal relation. In the case of Simpkins v Pays, 1955, due to a third party, who was unrelated to the grandmother and granddaughter, being involved in the agreement, this meant that the presumption of no intention to create legal relations was rebutted and the agreement became an enforceable contract.
The other presumption that can be made by the courts is the presumption that when two businesses agree, it is to be assumed it was agreed upon with the intention for it to be legally binding. This is because business contracts often involve large sums of money for goods and services, and the trader must trust that the transaction will be upheld by both parties. In the case of Esso Petroleum Ltd v Commissioners of Customs and Exercise, 1976, there was a promotional sale by Esso Petroleum, where they would give 1 coin with an England football team member's face on it for free, for every 4 gallons of petrol a motorist would pay for. This was because of an issue where it was questioned whether the coins had to be taxed and if the company had a contractual duty to give a coin away to anyone who bought 4 gallons of fuel from them. It was decided in court that the coins could not be taxed as they were being given away and not sold. Despite this fact, the court decided that there was still an intent by Esso to their customers to create a legally binding agreement and enforceable contract.
Similarly to domestic and social contracts, the presumptions made on a business or commercial contract can also be rebutted if there is sufficient evidence to prove the original assumption to be incorrect. This can occur if a clause has been placed into the contract by one of the parties stating that the agreement should not intend to create legal relations and therefore should not be considered legally enforceable by the courts. An example of this can be seen in the case of Rose and Frank Co v Crompton Bros, 1924, where Rose and Frank Co had created a clause within their contract with Crompton Bros that their agreement was not formal and that the courts in the UK or US did not have legal jurisdiction over the agreement. 
A further reason why the courts may rebut the original presumption that a business agreement should be intended to create legal relations is when one of the parties involved in the agreement makes an extravagant claim. The case of Volumatic Ltd v Ideas for Life, 2019, shows that the courts did not accept that a legal agreement had been made by the two parties as Volumatic Ltd had included in their agreement that “all property rights” should be assigned to them. These rights had also been input into the contract 11 years after it was entered into. The court decided that although there was originally an intent to create a legal relation, it was unreasonable for Volumatic Ltd to input these rights into the agreement after more than 10 years. 
When deciding if a business agreement should be legally enforced, the courts may look at the wording of the agreement to see if either of the parties intended to be legally bound by it. In the case of Kleinwort Benson Ltd v Malaysian Mining Group, 1989, the courts took a look at the wording of the agreement between the parties and established that they had never intended to create legal relations with the Malaysian Mining Group. 
Differently, legal relations can be made with a public body or in the interest of the general public. In this instance, the courts will first try to establish if there was an intention to create a legal relation. If there was an intention to create legal relations, then the court may find that a contractual relationship can not be found as it may incur an unwarranted public cost, disrupt a public service, or frustrate the will of parliament. An example of a case where the contractual agreement was rebutted can be seen in Triefus and Co Ltd v Post Office, 1957, where Treifus and Co Ltd took Post Office to court as they lost two packages. The court held that Post Office had no contractual rights, and they were found liable. However, their liability was limited so that it did not disrupt the public service. 
In summary, when a court Is deciding upon if parties involved in an agreement intended for it to be legally binding, it must first be established by the courts that both parties intended to create legal relations with their agreement. The court will then assume that in domestic and social cases that there was no intention to create legal relations, and in cases involving businesses and commercial agreements, there was always an original intent to create legal relations. If sufficient evidence can be provided by one of the parties, the courts may rebut these presumptions and state the opposite. In cases involving public bodies or the public interest, the court will also have to establish whether or not the agreement will incur unwarranted public costs, disrupt a public service, or frustrate the will of parliament.
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