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1.0 Introduction and Issue 
“There is a significant variation within the contract that impacts on the delivery timeframe of the project and cost”
Variations happen on most if not all construction sites they can come in many different forms, such as an addition, substitution or omission from the original scope of works that was part of the tender package. These could be because of a design change, statutory changes or enforcement, specific materials being unavailable or no longer needed, or a change in the quantity or sequence of works on site.
2.0 Early Warnings
Under NEC contracts, one of the main advantages seen by many is the early warning system that is in place for contractors and clients to use in order to raise any issues as soon as they become aware of the issue. Early warnings system is simple but crucial in the success of an NEC contract and facilitates the ‘Spirit of mutual trust and cooperation’ under clause 10.1. Early warnings come into place when there is a possibility for the increase in total price, delay in completion / key date etc. (clause 16.1) this is a two-way communication between the Clients Project Manager (PM) and the contractor on site.
Early warnings do not constitute a notification for a compensation event. This requires separate notification (project managers instruction – PMI)  and both the clients PM and the contractor are under an obligation to notify one another under clauses: 61.1 – for a compensation event (CE) which arises from the clients PM giving an instruction or changing an earlier decision the PM will notify the contractor that it is a CE and require the contractor to submit quotations, and clause 61.3 which the contractor must notify the PM of an event which has happened or expects to happen as a CE if the contractor believes it is a CE and the clients PM has not notifies the event to the contractor.
Contractors should be aware that there are clauses within the NEC which are aimed at eliminating the contractor purposely missing to notify an early warning to the clients PM for the contractor to benefit from its breach clause 63.5 and clause 16.1. 
Clause 63.5 & 16.1 in practice, if the contractor decides not to warn the clients PM of an event which could affect the projects delivery time and cost, (such as the contractor decides not to notify the clients PM as the contractor does not wish to worry the employer.) then the contractor takes it upon itself to either make an assumption and compete the work or carry on with the works and ignore these two clauses, although the contractor would still be entitled to a CE it would be valued at the same cost as if an early warning had been notified. This valuation could be significantly less than the cost occurred to rectify this mistake. Once an early warning has been issued the project team (client PM included) can have a risk reduction meeting and attempt to manage the issue raised in the best possible way.
2.1 Compensation events and Project manager’s instructions 
Once a variation has been identified, (be it a change in design/material used etc) under NEC clause 61.1 a Project Managers Instruction (PMI) should be issued to the contractors PM. within this PMI it would state that the PMI is a CE and for the contractor to issue a quote for the works outlined in the PMI.
If there has been a defect within the design of a project or any similar defect, a contractor would issue a request for information (RFI), the RFI would state the issue the contractor has become aware of and ask for further information with regards to finding a solution to the problem within the RFI. This would get sent to the clients PM who in turn would pass the information to the client or principal designers relevant departments to ensure that a solution is found, that it complies with the relevant standards for the works on site and for the change to be incorporated into the design.
If the contractor becomes aware of an event which would fall under a CE, the contractor would 8 weeks under clause 61.3 to issue a CE valuation to the clients PM. The variation work would then be priced for the work to achieve the variation and any possibly associated costs resulting from the variation such as impacts on previously programmed works or possibly the final completion date.
 The variation would be valued by either; an agreement between the contractor and client / the cost consultant or a variation quotation provided by the contractor to the client (this would be based off the rates and prices submitted in the tender package provided the work is of similar nature and carried out in similar conditions). 
The clients PM then must either accept or challenge the quotation if their cost consultants feel the quote is incorrect or unfair, within 2 weeks under clause 61.4.  It should be noted under clause 61.4 the clients PM could deem the event not a CE if; the event is the fault of the contractor, if the event has not happened and is not expected to happen, the event has no effect on cost or time or, that the CE is not one stated within the contract documents. These four reasons are the only reasons a clients PM can use to decline a CE.
In the review period the clients PM could either request a revised quotation from the contractor for whatever reason the clients PM sees fit under clause 62.3, or, under clause 63.1/64.3, If the contractor has failed to submit a quotation and assessment within the time allowed, the clients PM feels the CE has not been assessed correctly, if there has been no revised programme of works submitted which the contracts requires there to be, or if the clients PM does not accept the revised programme , the clients PM can then notify that there will be a self-assessment on the valuation of the CE and later publish the results to the contractor within 3 weeks. 
If the clients PM chooses the route of a self-assessment, which would forecast the change in prices, completion and key dates, the PM would then publish his assessment to the contractor for implementation (PMA) under clause 65.1/65.4, or if the contractor’s valuation is accepted for the value submitted within the CE. The clients PM would publish the accepted assessment and under clause 65.1/65.4 to the contractor for implementation.









3.0 References 
· ARCADIS design & consultancy - April 21st 2016– NEC compensation events
A process for all eventualities? PowerPoint presentation accessed through Anglian Arbitrators –
 https://www.anglian-arbitrators.org.uk/pdf/2016/CIArb-NEC3-Seminar-Arcadis.pdf

· Designing buildings,(2019)’ Variations in construction contracts’, Designing Buildings Wiki, 01 Mar 2019 - https://www.designingbuildings.co.uk/wiki/Variations_in_construction_contracts























1

4

image2.png




image1.png




