
Are non-human animals deserving of justice?

Before Rawls’ influential A Theory of Justice, the idea of justice was based upon utilitarian social contract. This meant that actions were deemed moral when they contribute to the overall happiness and are judged upon there consequences, the actions detrimental to general happiness are considered unjust. Therefore, the social contract in place is designed to prioritize individual utility and identifies the social arrangement that maximises individual utility. Rawls builds upon this social contract to offer an alternative to utilitarianism. Rawls states that we cannot depend on religious or moral doctrines for they cannot be agreed upon universally and therefore cannot be used to solve disputes, so he suggests ‘justice as fairness’. To reconcile value pluralism and rationality he deems two moral powers are needed: ‘The capacity for the conception of good’ and ‘the capacity for a sense of justice’. If citizens hold these two powers, then ‘Justice as fairness views citizens as free and equal’[footnoteRef:1]. [1:  John Rawls, A Theory of Justice, Oxford University Press (1972) pp. 8-15] 

 He achieves this through two arguments[footnoteRef:2].  [2:  John Rawls, A Theory of Justice, Oxford University Press (1972)  ] 

The first is the intuitive equality argument, it goes as follows: If I have done nothing to merit the possession of a characteristic – meaning the characteristic is morally arbitrary – then I am not morally entitled to the benefits of said characteristic. This argument is in line with traditional liberal equality, but Rawls differs here on the range of characteristics he deems morally arbitrary. For Rawls, any ‘natural talent or capacity’ is considered morally arbitrary, and the individual is not entitled to the benefit they can bring.[footnoteRef:3] [3:  John Rawls, A Theory of Justice, Oxford University Press (1972) pp. 12-15] 

The second argument for Rawls’ social contract[footnoteRef:4] goes as follows: imagine a set of individuals who must determine the principles of morality and justice; Rawls believes that said individuals would choose the principles that benefit them the most, this is known as the ‘original position’. Now take the original position and put it behind a ‘veil of ignorance’. This veil will hide the morally arbitrary characteristics from the individuals so things like social status, race, gender and disability are now hidden from them. In this state the individuals would be incapable to choose principles that solely benefit them for they do not know who they are, leading to fair and rational principles of justice. For example, the misogynist will not make the lives of women harder for they could ending up being a woman once the veil is lifted; essentially, no human will actively choose to make their own life unfair due to their own individual interests.  [4:  John Rawls, A Theory of Justice, Oxford University Press (1972) pp. 136] 

These two arguments are not independent to each other, they are instead ‘mutually reinforcing’[footnoteRef:5]each other, as Rowlands describes it. Many characteristics can be discarded behind the veil and the equation of reduction will bring different conclusions. This leaves us to repeat the process, taking different characteristics away, until we find the principles ‘intuitively equal’ or shed the conflicting intuitions, meaning the adjustments are too damaging to the theory’s integrity. Rawls’ ‘reflective equilibrium’ – an internally consistent theorising that sits between the considered intuitions we have decided to keep. [5:  Mark Rowlands, ‘Contractarianism and Animal Rights’ (1997) 14(3) Journal of Applied Philosophy, 240] 

 Rawls excludes non-human animals from the ‘veil of ignorance’ for he believes they are incapable of being ‘moral persons’. This is not to say Rawls is unsympathetic to the non-human plight. Rawls acknowledges that animals can feel pleasure and pain and that ‘clearly imposes duties of compassion and humanity in their case.[footnoteRef:6]’ However, he does not recognise non-human animals to have the two moral powers of ‘the capacity of conception of good’ and ‘the capacity of a sense of justice’ for he does not see them as rational creatures and therefore cannot enter the social contract. A problem here is that to remain consistent Rawls will also have to exclude humans who do not hold the two moral powers and cannot be deemed rational. However, he cannot do that for he believes each individual should be held in equal standing; in order to be consistent, Rawls either has to include such humans and animals, or exclude all creatures not capable of entering into rational contracts, humanity included. If this fact is ignored, then it falls into speciesism and goes against Rawls’ original intention of escaping bias. [6:  John Rawls, A Theory of Justice, pp.448] 

Mark Rowlands argues that the intuitive equality argument should allow non-human animals to be considered, for he states that rationality is a morally arbitrary characteristic for ‘a person plays no role in deciding whether or not she is going to be rational, she either is or she is not. The decision is not hers, but nature’s.’ [footnoteRef:7] Meaning that under the veil of ignorance, Rowlands argues we have no knowledge of the particulars of the contractors, including no knowledge of their species. As such, the contractors could end up being all animals once the veil is lifted. If one does not know whether one is an animal in a factory farm or subject to experimental treatment, the rational choice would be to abolish such practices for one could end up being such an animal. Rowlands points out ‘since the intuitive equality argument informs the conditions for the original position, it must follow that both rationality and species should be excluded under the veil of ignorance.’[footnoteRef:8]  [7:  Mark Rowlands, Animal Rights: Moral Theory and Practice (Palgrave MacMillan, 2nd ed, 2009) pp.242]  [8:  Tess Vickery, Where the Wild Things Are (Or Should Be): Rawls' Contractarian Theory of Justice and Non-Human Animal Rights (2013) Macquarie law journal 23, part B
] 

Rowlands states that the exclusion of animals is a logical inconsistency as it does not follow that only rational agents can set up principles of justice, and only those agents are affected by said rules. Rowlands claims this is because there has been a misinterpretation of the type of social contract Rawls subscribes to. Readers of A Theory of Justice are unsure whether It follows the rules of a Hobbesian social contract or a Kantian one. A Hobbesian contractarian model is dependent upon a hypothetical social contract between rational participants who can justify their principles and give force to a moral code[footnoteRef:9]. The capability of rational, self-interested individuals to agree to shared principles is what gives said principles their binding force. By contrast, a Kantian social contract is used as a tool for self-reflection; the social contract is used to identify the principles underlying the moral code that we have adopted into the real world and determine their moral correctness. The binding force in a Kantian model is not the agreement of participants in the contract but the moral correctness.[footnoteRef:10]  [9:  Mark Rowlands, ‘Contractarianism and Animal Rights’ (1997) 14(3) Journal of Applied Philosophy, pp.125]  [10:  Mark Rowlands, ‘Contractarianism and Animal Rights’ (1997) 14(3) Journal of Applied Philosophy, pp. 126-127] 

This uncertainty explains Rawls’ ambivalence is regards to non-human animals. Rather that stating that moral personhood is essential for moral consideration, he concludes by saying it was a ‘sufficient condition’[footnoteRef:11]. This implies that he has not directly engaged with the issue of moral consideration for non-human animals for he has not deemed it a ‘necessary condition’ leaving the question open to whether non-human animals are automatically disqualified from moral consideration. This is important for Rowlands as a Kantian version can include animals, he goes further by saying that Rawls himself attributes the Kantian version. If we accept this, then ‘Contained in the idea of Kantian contractarianism…is at least minimal conception of moral objectivity that is independent of the contract and the agreement reached by contractors’[footnoteRef:12]. [11:  John Rawls, A Theory of Justice, pp. 442-443]  [12:  Robert Garner, A Theory of Justice For Animals: Animal Rights In a Nonideal World, Oxford university press, (2013)] 

To follow the point of uncertainty, when Rawls does exclude non-human animals, his words are formed with presumptive qualifiers – ‘it is generally believed’ or ‘presumed’ – these qualifiers suggest that these claims are ‘unreflective intuitions’ they have not been reflected on or interrogated, actions required ‘to produce a mature conception of justice, or...to reach reflective equilibrium.[footnoteRef:13]’ Therefore, Rawls cannot claim certainty on the issue of non-human animals for he has not followed his own logic to reach this conclusion but instead has given moral weight to a morally arbitrary characteristic. This would mean Rawls has excluded animals from before the use of the contractual device and so the principles that are ‘not the result of an objective account of what participants in the original position would choose, but reflect preexisting normative judgements, one of which is that justice only applies to persons’[footnoteRef:14]. [13:  John Rawls, A Theory of Justice]  [14:  Charles Mills, The Racial Contract, Cornell university press, (1997) pp. 77-78] 

So, if we accept animals into the social contract and are deserving of justice, under Rowlands efforts, this would allow animals to benefit from Rawls’ principles of justice; the ‘difference principle’, that economic and social inequalities are to be made that they benefit the least advantaged, would now apply to animals and marginalised humans, bringing them to a place they defend their interests. And so this ‘would entail that many widespread standard ways that animals are treated are grossly unjust’[footnoteRef:15]. [15:  Martha C. Nussbaum, Frontiers of Justice: Disability, Nationality, Species membership, Harvard university press, (2006) pp. 317-318] 

whilst this argument has good intentions and fights against speciesism, it does not take into account the problems with the Rawlsian framework, most notably, the choosing of principles of justice through a social contract. Garner points out that the principles needed to make non-human animals beneficiaries of justice, ‘for both Rawls and Rowlands, derives from outside the confines of the contractual agreement’[footnoteRef:16]. Rowlands himself admits that the ‘contract does not determine who does and who does not count morally’[footnoteRef:17] so there is not much benefit in stretching Rawls’ social contract to include animals for there is little benefit in using a contractarian approach in regards to the protection of animals.   [16:  Robert Garner, A Theory of Justice For Animals: Animal Rights In a Nonideal World
]  [17:  Mark Rowlands, ‘Contractarianism and Animal Rights’ (1997) 14(3) Journal of Applied Philosophy] 

If Rawls’ justice is no help in the protection, we will have to find another framework. Sentientism, founded by Richard Ryder and popularised by Peter Singer, advocates for equal standing for all sentient things. This can be seen in Singer’s principle of equal consideration; the idea that is an individual is capable of pain and suffering; they have an interest in avoiding pain and suffering. Instead of Rawls’ two moral powers, Singer states that this interest is equal for all sentient beings; if you have an interest of avoiding suffering them you are entitled to justice and moral consideration.
This principle would lead to the abolition of factory farming and the interests of animals would finally be on equal footing. This moral framework and its rejection to anthropocentrism will allow for a ‘fairer’ justice, the goal that Rawls was unable to reach.
However, sentientism also has its issues in regards to exclusion. For some sentientists, the capacity for sentience, whilst necessary, is not enough to have equal consideration. Gary Varner argues that persons have greater moral consideration over sentient non-persons as they have the ability to develop a narrative story of their lives; it is also seen that singer agrees with Varner that there is a distinction between sentient persons and non-persons, this distinction implies that the lives of non-persons replaceable in a way that those of the persons are not.
There are reasons to say that some persons have greater value than others when interests conflict as death and suffering can harm certain creatures more due to their complex capabilities (cognitive capacity, sensory experience). The principle of equality itself does not require equal treatment but equal consideration of comparable interests. However, as Rebekah Humphreys points out, this differs from asserting that the lives of numerous sentient beings can be replaced simply because they lack certain capacities and are therefore classified as non-persons[footnoteRef:18].  [18:  Rebekah Humphreys, ‘Suffering, Sentientism, and Sustainability.’ Climate Change Ethics and the Non-Human World. Routledge, (2020) pp.51-52] 

It can also be seen that sentientism struggles with species bias, despite rejecting speciesism. This can be seen as it struggles with the argument from marginal cases, (if cognitive abilities justify greater moral standing, then some marginal human cases – infants, those with cognitive impairments – should have equal or lower moral standing than certain animals) Varner attempts to justify this by saying that due to our close relationships as humans, it would cause fear if we began to treat marginalised humans as we would certain sentient non-persons[footnoteRef:19]. This is, of course, not justifiable to the bias we show marginalised humans and the treatment we give to sentient non-persons with similar cognitive capacities[footnoteRef:20]. [19:  Gary Varner, personhood, Ethics and Animal Cognition: Situation Animals in Hare’s Two-
Level Utilitarianism, Oxford University Press, (2011) pp. 253-254]  [20:  Rebekah Humphreys,’ SSS’ Routledge, (2020) pp. 52] 

Noted by Humphreys, sentientism does not necessarily take into account the treatment of wild animals. Sentientism advocates for the protection of wild animals but only on the grounds of sentient suffering, not thinking of the ongoing degradation of ecological systems. Whilst in theory the sentientist has equal consideration for all sentience, policies put in place for the protection of the environment and ecosystems are for the benefit of humans. Some believe that this is enough to accommodate wild animals[footnoteRef:21] however, this means that we would have to refrain from certain interests to ensure wild animals can sustain themselves within their own environments. For certain sentientists, this would become an issue - referring back to equal consideration and not treatment.  [21:  Dale Jamieson, ‘Animal Liberation Is an Environmental Ethics’ Environmental Values 7 (1998) pp. 41-57 ] 

The treatment of wild animals under sentientism highlights the bigger issue of environmental protection and the looming issue of climate change. As sentientism only protects those sentient, it has no inclination to protect non-sentient (plants, trees, fungi) unless it causes suffering in some way. Whilst the avoidance of suffering is laudable, it is all pointless if the world burns. Any framework going forward must take into account climate change and sentientism has no priority or justification to do so. The bird that lives on a volcano keeps catching fire so we put it out and wait for the bird to go up in flames again. 
To return to the question, animals are deserving of justice for justice is fairness. Not the Rawlsian fairness as the contractarian approach is too exclusive and not the sentientist fairness as it still struggles with the hierarchy of species. Most importantly, we should bring along the principle of equal consideration of interests as a free-standing principle to be embedded within the new framework. To face the problems we have at present, we must be able to attribute moral worth for all living things. Therefore, a biocentric (recognising all living things of having intrinsic value) or ecocentric (Values ecosystems, species and biospheres as a whole, not individuals) framework can accommodate the growing climate worries and finally deliver ‘fair justice’.
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