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In this article, the author will provide a straightforward explanation of the tort of negligence, including all the key components related to tort law. The importance in the building industry and how it can affect a project's progression will be outlined using the case study Donoghue v. Stevenson, alongside examples of their own understanding as a starting point. Additionally, the author will discuss the effects of adjudication when going through this procedure using research from the case study, Vinci Construction UK Ltd v Beumer Group UK Ltd 2018.
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Description
According to the legeldictorary.net website, the description of Tort Law is: 
‘An area of law that deals with the wrongful actions of an individual or entity, which cause injury to another individual’s or entity’s person, property, or reputation, and which entitle the injured party to compensation.’
Usually, Tort Law is known for dealing with cases such as civil suits which is determined by the courts whether to award compensation for the person/person’s or company who are making the claim against someone else. Sufficient evidence must be provided to the courts to help determine the outcome. There can be various reason’s as to why a person would put a claim to the courts against another party. Tort is also known as dealing with civil wrongs.

There are three main elements of Tort of Negligence 
Duty of Care – A company or person has a legal responsibility of duty of care to provide essential procedures or equipment to keep others safe. E.g – A roofing company must install a completely new roof on a house. The company or owner has a duty of care to make sure that all essential equipment, plans, materials and bodies are in place to make sure the job is completed correctly and safely. Providing things such as risk assessments before they begin the installation process would be essential. 

Breach of Duty – This element links into duty of care, so whereas the last point explained about the points that should be in place to work in a safer environment. If duty of care is breached and an incident was to occur causing harm to another, breach of duty would be determined if the person responsible could see the higher risks and knowingly let another person or themselves into that situation, putting them at potential risk or cause of damage were to occur. 

Harm or damage caused by Breach of Duty – As a result of ‘Breach of duty’ damage or harm is caused to employees or materials – E.g in the construction industry a sole person is within their rights to take another person or company to court if felt they have been treated mis fairly or damage were to occur causing life threating trauma or changes to another person’s life. It is then determined by the courts to see how the harm or damage occurred and if precautions were put in place to prevent such things from happening. The courts would then decide who was at fault and determine a settlement or resolution for both parties in order to move forward (LEGAL DICTIONARY 2019). 
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In 1932, a lady had bought her friend a bottle of ginger beer which was in a non-transparent bottle. Her friend had consumed some ginger beer before unfortunately discovering that there was a decomposing snail inside the bottle. It was then claimed that the friend who drank from the bottle became very sick. 

Unfortunately, at the time the friend was unable to take the matter further to sue the manufacturer as she had no legal contract with the manufacturer themselves, as she did not purchase the bottle herself under the ‘Sale of Goods Act’ – 1893. 

After this, the House of Lords were contacted and questioned whether the friend in this case could pursue another method into negligence as a result from drinking the drink produced by the manufacturer. As a result, the House of Lords came to a majority of votes that the product produced by the manufacturer was sold in such a condition that the product would have eventually ended with the consumer in the same state it was, leaving the manufacturers without any evidence of intermediate examination meaning that there would be no liability if the produce could have been tampered with after leaving a manufacturer before arriving with a consumer. 
Duty of care first came in as a result of this case, as the manufacturer should have a duty of care to the consumer that their product should not cause injury and that they have a responsibility of duty of care to the consumer. After this it was also tested by Lord Atkins whether a duty of care exists. 
Furthermore, it was determined that Stevenson did owe a duty of care as a manufacturer as once the bottle of ginger beer was sealed, ultimately someone was going to drink the content out of the bottle. As this was not fit for purpose, duty of care from the manufacturer had been neglected (ELAW Resources 2023). 

Relating this case study into the construction industry, this case shows how manufacturers have a duty to the consumer to produce the final product in good order. For example, a couple who has just bought their first home together have to have a new kitchen fitted, they decide to go to their local B&Q after receiving great reviews about their kitchen installation process and they decide to order their first kitchen. They agree a date with B&Q of April 1, 2023 for the kitchen to be fitted and advised it can take three to five working days for this to be completed. After having their consultation in store, they pay for their new kitchen and sign a contract. 
April 1, 2023 comes around and they receive their kitchen first thing in the morning, the contractors arrive and start unpacking the kitchen cabinets when the owner realizes it’s not the right colour. The owners ask the contractors to stop working and they call the manufacturers. The manufacturers apologize for the misunderstanding and advise that their correct kitchen suite will be delivered in two to three weeks. The owners decided to then seek further into the complaints process as they now have further delays in their house renovations but were being ignored by the complaints department after putting their first complaint to them. They decide to go through to a small claims court to settle the dispute.  This demonstrates that it is the responsibility of manufacturers or construction companies to send goods in good condition to customers. Consumers are also protected under the Consumer Rights Act 2015 (JONES 2013; GOV 2015; Which? 2023).
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Vinci Construction UK Ltd subcontracted Beumer Group UK Ltd to carry out work on the south terminal baggage handling system at Gatwick Airport. As time went on, Beumer Group advised that there would be delays in proceeding to complete the work by the agreed completion dates. As a result of the delay, Vinci Construction decided to collect the 9.7 million in liquidated damages agreed in the contract. Beumer however, disagreed with this and proceeded to take the matter to an adjudicator to settle the matter. This however wasn’t the first time that Vinci and Beumer had been through the adjudication process for previous reasons. 
Because the Subcontractors could not complete the works agreed on the original dates from to two different sections in their NEC3 contract, Vinci Construction decided to collect the liquidated damages, but Beumer protested this due to the unclear specification of which delays were covered in both sections. Therefore, arguing that this claim should be invalid because of the uncertainty. Initially, the adjudicator favoured with Beumer claiming that because of the uncertainty it was ‘unenforceable’. 
Vinci disagreed with the outcome from the adjudication process and decided to seek a further declaratory relief from the court on the matter. Declaratory relief comes in if two parties arguing a dispute cannot come to an agreement and ask the higher court for their opinion through Part eight in civil proceedings, whether this be meanings in a contract or simply what a contract requires etc. In this case, the court decided to favour with Vinci on this matter due to the evidence brought to them from O’Farrell that, both parties had distinctly arranged for the works carried out to be divided into several sections. They had also discussed and settled on completion dates for each section which the liquidated damages were detailed on each section as well. This was produced as motivation for the sub-contractor Beumer to work punctually. 
As a result of this, Vinci had diminished the original decision of the adjudicator.
The adjudication process is a form of alternative dispute resolution specifically for construction. This can take less time overall but would have seen additional costs arise for both parties, even more so by appealing further to the courts in this case. The original adjudication process has several stages that need to be done before a decision can be made. 
Firstly, you must send out a Commencement or Notice of Adjudication to notify the other party that you are going to start the adjudication process. Secondly, you must appoint an adjudicator. After this, the referral then needs to be sent out and once received, the adjudicator would then organise with yourself and the opposing party timetables for further communications on the matter. Whilst timetabling issues may occur depending on schedules, the opposing party must respond. Once the response has reached the adjudicator, a decision must be made by them. 
It can take up to twenty-eight days for this process to complete once the referral has been submitted to the adjudicator. The adjudicators decision must be made within those twenty-eight days, although this still can take longer depending on agreements with both parties. Examples of delays can include, how quickly parties respond to each other and timetables. However, the additional costs to cover the adjudicators fees and expenses would need to be discussed, this can create further delay until all is agreed.

(FENWICK 2017) 
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The significance of negligence as a tort is discussed in this study for the construction sector. This illustrates the importance of having established legal procedures for conflict resolution by using credible case studies and examples. This applies to both businesses and consumers. Even though each process has the potential to be more timely and economically efficient, taking into consideration potential delays helps us see this. To make sure problems are addressed effectively and that businesses can work together moving forward, it is worthwhile to go through these. Additionally, laws that must be followed guarantee the security of a person or people working in the building sector, ensuring the safety of all parties and demonstrating the efficiency of the construction process.
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