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How Do Music Agreement Clauses Change From Protection Of Rights To Abuse?

Introduction

This case study will analyse a variety of contractual disputes between Music Artists and their Record Labels or Managers and the grounds that have been used to win legal arguments and disagreements. It will also outline the contractual terminology used in each case and reflect on the implications for the wider music industry.

Early Fulfilment Of Contractual Obligations
Record Labels use a variety of contractual terms to effectively control how and when recorded products are released. Whilst this has some legitimacy, it can also be misused to attempt to hold an artist past the original term of the contract. This can be destructive to an artist’s career when the relationship between artist and Record Label has broken down. However, some savvy artists have found ways around this.

One of the first artists to find a solution to this problem was Frank Zappa. In 1977, Frank Zappa delivered four albums to Warner Bros. Records, telling them he was delivering all of the recordings required under the terms of his contract and that he was now free to sign to another Record Label. A legal battle ensued; however, he had effectively fulfilled the terms of the agreement.

In a 1979 edition of “Oui” Magazine, Frank Zappa explained how he used early fulfilment to free himself from his Recording Contract. In an interview with Dave Rothman, he said:

	“A nice person, who is me, versus a bunch of assholes, which include all the 	people involved in the suit. Very simply, I lived up to the terms of my contract 	with Warner Bros. I delivered four albums to them. My contract says that 	when I give them the albums, they give me the money. They didn’t give me the 	money; they didn’t give me the royalties; they’ve already released two of the 	live albums I delivered [Live in New York and Studio Tan]; and they‘re 	getting ready to release another one. They haven’t paid me and they don’t 	have publishing licenses for the songs.” (Rothman 1979, p.72)

This was a method also used by Prince in his long-standing recording contract with Warner Bros. Records, who hastily delivered the required master recordings remaining under the term of his contract. As an accomplished and fast producing multi-instrumentalist and songwriter, Prince was able to fulfil his contractual obligations and effectively free himself from his contract.

At the age of eighteen in 1977, Prince Rogers Nelson signed his first recording contract with Warner Bros. Records. In an article first published in the St. Paul Dispatch in September 1977, the newspaper highlighted the huge price the label were willing to pay to secure his contract:

	“A just-turned-18-year-old Minneapolis youth has signed a six-figure 	recording contract with Warner Bros. and is scheduled to begin recording his 	first album today in Sound 80 studios, Minneapolis. 

	Known only as Prince, the youth is reputed to have signed one of the largest 	contracts ever for a new act.” (Protzman, 2016)

His debut album, “For You” released in 1978, was solely written and performed and although it wasn’t a major hit, showed his extensive talents as a songwriter, performer and producer. By the time of his fifth album, he had struck international fame with his 1982 album release “1999”, followed a year later by the highly acclaimed “Purple Rain”. By 1984, Prince was established as one of the most highly prolific international stars of the day, alongside Madonna and Michael Jackson. 

In 1991, he released “Diamonds and Pearls” and following its success, signed a new six-album contract with Warner Bros. Records for one hundred million US dollars. This allowed Prince the capability of continuing to record his work at his own Paisley Park Records Studio in Minnesota, however, the conditions of this contract were that Warner Bros. Records would own all of the musical works that he had produced whilst under contract with them. Over the next five years, the terms of ownership would infuriate Prince to the extent that he regarded the contract as ‘slavery’. In a bid to release him from these constraints, he delivered his final album under the terms of the contract by presenting pre-recorded works that were sub-standard to his usual output, namely the 1996 album entitled “Chaos and Disorder”. However, the album met its obligation as a commercially satisfactory master and Warner Bros. Records would have had difficulty in disputing this in the law courts.

In 2014, Prince signed another recording contract with Warner Bros. that allowed him to finally regain ownership of his previous master recordings and release new albums for the label. This was an unprecedented move in the music industry, as published in Billboard magazine where it stated:

	“This deal marks a new era as the ability to terminate master recording 	copyright after 35 years was granted in the Copyright Revision Act of 1976 	and became effective in 1978, the year that Prince's debut album came 	out.” (Christman, 2014)

With the publicity that comes from forging landmark changes in top-level artist music contracts, this has a chain effect on other artists and how they handle their own contracts. As Donald Passman states:

	“On the other hand, artists do occasionally get free, and if they’re important 	at the time, they can set new benchmarks in the industry.” (Passman 1994, 	p.123). 

Late Fulfilment Of Contractual Obligations
From another perspective, Record Label’s use provisions within Recording Contracts to avoid late delivery of recordings. If an Artist hasn’t delivered an album or singles within a specified time period, the Record Label will have the right to terminate or extend the contract.

The right to terminate was developed after Dean Martin signed a Record Contract with Warner Bros. Records in 1970. The contract stipulated that the term would extend until the Artist had delivered all of the albums required in the agreement. Six years passed before Dean Martin visited the Record Label announcing he was ready to record a new album and expected payment as stipulated in his contract. Warner Bros. Records were not impressed and tried to find ways to avoid having to pay him the significant amount he was demanding. In response, Dean Martin started legal proceedings against them. Whilst the provision to extend the contract was devised to ensure the Record Label would receive the recordings agreed and hold the Artist to ransom until delivered, it had, in this case, backfired on them. Music companies were forced to develop new provisions within fulfilment clauses of their contracts to ensure this would not happen again. American Lawyer and Author Donald Passman points out:

	“Ultimately the case was settled, but it taught the companies a lesson-that 	contracts shouldn’t be geared only to delivery of albums, or else they can go 	on forever” (Passman 1994, p.122).

The Use Of Delivery Requirement Clauses In Music Contracts
One way that Record Labels can avoid early or late delivery of albums is by stipulating how many albums can be recorded or delivered within each time period or term of the recording contract. An example would be for the contract to include an initial period of six months, followed by further terms of one year. The contract may stipulate delivery of an album from the artist in the initial period, with a second album not to be delivered until a set period at the end of the next period, i.e. no earlier than three months prior to the end of the next period. This might be used to control how much the label spends on the artists’ recordings and releases within each time period.

[bookmark: _GoBack]More recently, Music Artist Frank Ocean used the delivery provision to release himself from his recording contract with Universal Music Group label Def Jam in 2016. Under contract with the company since 2009, Frank Ocean was signed to Def Jam subsidiary label RedZone Records by songwriter/producer Tricky Stewart. However, Def Jam was not so impressed with his musical output. In an interview with website blog the Fader, Stewart said:

	“On the Def Jam side, I couldn’t get nobody [sic] to pay attention to him.” 	(Starling, 2016).

Frustrated at not receiving support from Def Jam, Frank Ocean released a free downloadable mixtape album “Nostalgia, Ultra”, which won international acclaim and established him as an international artist. Following this success, Def Jam released his official debut album “Channel Orange” in 2012. The album reached number two in both the UK and US album charts, however, it was another four years before he released his final album for Def Jam. In 2016, Ocean delivered the album “Endless” in order to fulfil his commitment to Def Jam and effectively end his contract with them. However, the following day after the Def Jam album release, he released another album on his own independent label Boys Don’t Cry, entitled “Blonde”. Although clearly a conflict of interest to Def Jam’s release, Frank Ocean was officially free of his contract with them and they would have had little success if they attempted any legal action against him on those grounds. It would have caused them a wealth of expense, years of court procedures and in any event, the effect of the damage to their release was already done.
Even whilst a Recording Contract might be in place, a Record Label is not legally required to release a record. As Donald Passman explains:

	“This is called a pay-or-play provision, meaning, as the name implies, that the 	record company has the option either to allow you to “play your music,” or to 	“pay you off””. (Passman 1994, p.116).

Record Release Periods
This leads to the question, how long can a record label leave an artist after signing a recording contract before commercially releasing their work? In his book “Confessions Of A Record Producer”, Author Moses Avalon provides an example of an actual Warner Bros. Record’s contract to show how a contractual clause is written to control each release period:

	“3. (e) ARTIST shall complete the recording of the first LP required to be 	recorded during the Initial period or any Option Period within six (6) months 	following the commencement of the applicable Period. ARTIST shall complete 	the recording of any additional masters required to be recorded during the 	Initial Period or any Option Period within sixty (60) days following 	COMPANY’s request therefor, unless COMPANY shall otherwise advise 	ARTIST. Notwithstanding anything to the contrary contained in this 	Agreement, COMPANY shall have no less than one hundred and fifty (150) 	days following the date of ARTIST’s completion of recording and 	COMPANY’s acceptance in accordance with all of the terms and conditions of 	this Agreement of all the masters required to be recorded by ARTIST during 	any contract Period within which to exercise its immediately succeeding 	option to extend the Term.” (Avalon 2009, p.247).

On analysis, it is clear that the Record Label have overriding control over when the recordings will be released, allowing them many months to decide when the products containing their works will be commercially released. In today’s music industry, artists have alternative options to this long wait, especially in the digital domain whereby music can be released independently within a matter of weeks and they can retain their full interest in their intellectual rights. This gives currently signed artists even more incentive to try and find loopholes to terminate their current recording contracts.

The Misuse Of ‘Acceptance’ Clauses In Recording Contracts
In addition to controlling when the master recordings will be released, ‘Acceptance’ clauses are used to determine what is acceptable by the Record Label for commercial release. Whilst on the surface this appears fairly reasonable, it can be used by the Record Label to keep an Artist under contract for an undeterminable amount of time. This often leads to legal disputes in Court, as in the case of the band Talk Talk and EMI Records. 

After recording and delivering their fourth album “Spirit of Eden” in 1988, EMI used this clause to extend Talk Talk’s contract, despite the band wanting to leave the Record Label. The bands’ Recording Engineer, Phill Brown explains the issue that led EMI to take this action:

	“Then we did the Spirit of Eden album and that's where it all started to go 	wrong. We did it, the record company hated it, and they sued the band and 	me for "Technical Incompetence" because it wasn't commercial. It got 	thrown out of court. The judge was wonderful. But they changed the 	British production contract. It now says you must deliver masters that are 	"commercially satisfactory." I think that's even worse. The good thing 	might be that they couldn't sue you until a year after it came out! It's such 	a dubious clause.” (Crane and Eckman 1999).

EMI Records rejected Talk Talk’s fourth album after hearing an initial cassette in early March 1988 on the basis that they believed it would not be commercially successful. They demanded lead singer Mark Hollis return to the Recording Studio to replace some of the album material, however he refused to do so. The masters were delivered later that month and EMI accepted the final offering despite their earlier objections.

The term of Talk Talk’s contract with EMI was ending on completion of the album and the band’s Manager Keith Aspden didn’t believe that the band should remain with the Record Label after this time. EMI sent the band a written notice to extend their contract in June 1988, however, their Manager told the Record Label that they would not be renewing the contract.

This caused a dispute that ended up in court proceedings based on whether EMI had provided notice to extend the contract in time. The contract required them to provide a written notice to the band within three months of delivery of the final album. EMI claimed that their three-month notice period began when the album was delivered and accepted as commercially satisfactory. The band responded that the notice had been sent out of time, stating that the three-month period began when the recording of the album had finished. In an initial court hearing, Justice Andrew Morritt provided Judgment in favour of EMI. The band appealed at the Court of Appeal on the 23rd May 1989 on the basis that they had not made any changes to the album between sending the cassette to EMI in early March 1988 and the Record Label accepting the final masters later that month. The previous Judgment was overturned and the band was released from their contract.

Author Moses Avalon defines the complications of the notice period, where he states:

	“This would be relatively harmless except that figuring out when the 	“applicable period” begins and ends in most recording contracts can be 	confusing.” (Avalon 2009, p.241).

Conclusion
Whilst music contracts are created to protect the rights and interests of all participating members, cases often arise where the clauses can be misused for the interest of one of the parties involved. In these instances, disputes will arise and it is left to Music Solicitors and Court Judges to determine the definition of the clause in each respect. As the music industry develops, new clauses are created to take account of the evolving changes and as such, new disputes arise. It is an ever-growing, on-going cycle where it is difficult to create what one might class a perfectly formed contract.

The hope for the future is that fewer music cases end up in expensive court proceedings once the block-chain and smart contracts are introduced into the industry framework. At that time, all of the relevant clauses will be able to be embedded into a smart contract and rules governing music law would be able to determine if a legal argument has any weight long before it ever reaches court. This will allow Music Solicitors more time to focus on contractual negotiations, music companies more time to focus on business and artists and creators more time to focus on the creation of music. The future is looking brighter in music law and contracts in the wake of blockchain technology and a future to benefit all.
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