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Section A

MEMORANDUM
	
	

	
	

	TO:
	MR DAVE THOMAS, MANAGING DIRECTOR

	FROM:
	MISS DAYNA JAMES, HR CONSULTANT

	CASE:
	GETHIN REES V BIG BUSES LIMITED

	NUMBER:
	37898

	DATE:
	10TH MAY 2021

	
	



In response to the tribunal claim made by GR, Mechanic, I write to you regarding the summary of claim/s and advise the following;
1. Process and timescales for responding to the ET1;
I understand you have received an ET2 dated 06th December 2020, from this you have 28 days to respond moreover have the opportunity to present your version of events[footnoteRef:1]. Please clarify the employment details, and understand the claims before responding via the ET3 by 03rd January 2021.  Your ET3 response should advise if BB are defending the claim/s[footnoteRef:2], assess the merits of the claim, and follow ACASCoP[footnoteRef:3]. Please check the paperwork attached to the ET1 for any scheduled hearings. The completed ET3 response can be sent to the tribunals via email, a confirmation email returned once received. In receipt of the ET3, an employment judge will usually sift and decide whether there will be a full hearing to decide on your case and issue a case management order setting out steps for both parties to take. If you do not submit the ET3 response, the tribunal will decide the outcome without your input which is called a ‘default judgement’[footnoteRef:4]. The judge may also list a preliminary hearing to consider case management issues. The hearing itself is generally less formal than other courts.  [1:  (Gov.uk, 2021a)]  [2:  (Gov.uk, 2014)]  [3:  (Personnel Today, 2015)]  [4:  (Citizens Advice, 2021a)] 

Costs;
Costs do not ‘follow the event’ in employment tribunals as they do in civil courts. In other words, if a party is successful in bringing or defending a claim, the tribunal will not necessarily make an order that the unsuccessful party pays their costs. 
Covid-19;
Hearings may be postponed and may take place by phone or video[footnoteRef:5]. In addition, early conciliation can be offered. If GR agrees to early conciliation then BB will not need to go to tribunal [footnoteRef:6]. Otherwise, if conciliation fails the ET proceedings will continue to go ahead. [5:  (Gov.uk, 2021b; The Employment Tribunals in England and Wales and in Scotland, 2021)]  [6:  (ACAS, 2021a)] 

2. Details of the ground(s) of any claim(s) being brought and defence;
A dismissal for misconduct will only be fair if, at the time of dismissal[footnoteRef:7] BB believed GR to be guilty of misconduct and BB can evidence that they had a reasonable ground for believing that GR was guilty of that misconduct and that a reasonable investigation was carried out obeying Burchell test.  [7:  (Citizens Advice, 2021b)] 

A) Ordinary Unfair Dismissal (minimum of two years service[footnoteRef:8]) [8:  (Lewis & Sargeant, 2020)] 

Whilst BB considers the dismissal of GR to be gross misconduct, which is ‘fair’ under your employer rights to dismiss an employee for the behaviour in question, the ET will look at whether BB followed fair process according to ACASCoP[footnoteRef:9]. GR will likely argue that BB did not allow fair process and adequate time for appeal, this is likely to leave BB open to risk in terms of procedural fairness[footnoteRef:10]. Based on the ground that BB failed to consult, GR could bring this claim of unfair dismissal[footnoteRef:11] assessed against the reasonableness test set out in The ERA 1996, section 98[footnoteRef:12], supported in the case of John-Charles v NHS Business Services Authority for not being told about the significance of the process ‘breach of the rules of national justice’[footnoteRef:13]. In addition, GR is likely to argue that TU representation or the right to be accompanied was not provided, which is not evidenced in written correspondence[footnoteRef:14][footnoteRef:15], leaving BB open to criticism by the ET. It is likely that GR will argue that he was not given sight of documentation prior to the hearing and that a ‘fair’ investigation was not conducted[footnoteRef:16][footnoteRef:17] as illustrated in the case of Archer and another V Solvent Resource Management Limited (2009). I would suggest that BB would need to review its internal policy and procedure relating to disciplinary according to ACASCoP practices[footnoteRef:18].  [9:  (ACAS Code of Practice, P.34)]  [10: (ACAS, 2015)]  [11:  Polkey v AE Dayton Services Ltd 1987]  [12:  The Employment Rights Act 1996, Section 98]  [13:  John-Charles v NHS Business Services Authority 2015]  [14: (ERA 1999, section 10; ACAS Guide P23-26)]  [15:  The Employment Relations Act 1999, Section 10]  [16:  Shrestha v Genesis Housing Association Ltd 2015]  [17:  Harvey v Vista Hotels 2015]  [18: (ACAS, 2015)] 

Based on the application of the Burchell test[footnoteRef:19], would BB be able to defend the claim of ordinary unfair dismissal linked to the 5 potential fair reasons for dismissal, and evidence that BB had a genuine belief GR committed the act of gross misconduct, providing a reasonable ground for dismissing, following a reasonable investigation, and procedurally was GR given every opportunity in accordance with fair process for him to defend himself as outlined in The ERA 1996, Section 98[footnoteRef:20]. The ET will also consider whether another employer in “truly parallel” circumstances are treated differently[footnoteRef:21] and would similar circumstances would have reasonably dismissed and on the balance of probabilities the Burchell test is satisfied  [19: British Home Stores Limited v Burchell [1978] IRLR 379.]  [20:  Iceland Frozen Foods v Jones {1983}.]  [21:  Hadjioannou v Coral Casinos Ltd [1981] IRLR 352] 

Documents 1, point 8 mentions RT had provoked GR. However, RT denies claim. It is important to note that nothing happened to RT that shows inconsistency of treatment which GR is able to bring a further claim. The ET will determine what workplace disciplinary have been identify as unacceptable conduct, the degree of severity with it is regarded furthermore how acts of misconduct in the workplace will be dealt with[footnoteRef:22]. Evidence that can be considered; 	Comment by Rebecca Mahon: ok [22:  (CIPD, 2020a)] 

- The misconduct was the reason for dismissal;
- That a fair process was followed;
- That dismissal was a proportionate and reasonable response
Defence
As suggested, BB should consider the contents of their Disciplinary process and procedure to determine procedural fairness. The ET will look into whether SS immediately reacted to the situation and rushed to arrange a disciplinary investigation before consulting with employees to establish the genuine event/s that took place. I highlight that the ET will look to see if SS was a witness as the investigation did not uncover this aspect. However, any witness to the incident should not be involved in the investigation and SS may need to attend the ET as a witness to defend the investigation he conducted. In defence BB could argue that GR contributed to his dismissal and regardless of whether a fair investigation was conducted, he committed the act of gross misconduct where there have been instances where misconduct is deficiently serious and an employee can be dismissed without warning as written in the ACASCoP, Paragraph 24, but it does note that an employee should be given ‘examples of acts which the employer regards as acts of gross misconduct’[footnoteRef:23], supported by the case of Johnson v Unisys Limited (2001). In summary, the tribunal will find that the dismissal of an employee is unfair unless the employer can show that[footnoteRef:24]; [23:  (ACAS, 2021b; Lewis & Sargeant, 2020)]  [24:  John Lewis plc v Coyne (2000)] 

1. The reason for dismissal was one of the 5 potential fair reasons;
2. A reasonable procedure was followed;
3. That the dismissal was reasonable in the circumstances	Comment by Rebecca Mahon: correct
It will also rest on whether GR’s counterargument could rest on the issue of provocation.	Comment by Rebecca Mahon: yes ok
B) Automatic Unfair dismissal
GR could claim unfairly dismissed on the grounds of making a ‘protected disclosure’ under the Public Interest Disclosure Act 1998[footnoteRef:25] after raising H&S concerns surrounding BB not enforcing the wear of facemasks which is covered in The ERA 1996, Section 44[footnoteRef:26] [footnoteRef:27].  The following legal principals apply that determine if a qualifying disclosure was made. A disclosure was;	Comment by Rebecca Mahon: Yes [25:  The Public Interest Disclosure Act 1998]  [26:  The Employment Rights Act 1996, Section 44]  [27:  The Public Interest Disclosure Act 1998, section 43A to 43L and 103A into the ERA 1996] 

· of information;
· was related to a ‘relevant failure’;
· if he had a reasonable belief;
· if the disclosure was in the public interest and;
· if it was indeed a protected disclosure 
The ET may view this claim as BB’s failure to comply with their legal obligation under the Health and Safety at Work Act 1974, and government guidance surrounding a coronavirus safe environment. Subsequently, The ERA 1996 Section 100 (1,C)[footnoteRef:28], an employee who was dismissed should be regarded for the purposes as being fairly dismissed if the reason for dismissal is that the employer reasonably believes the employee is harmful or potentially harmful to H&S.  In addition, GR could claim he was unfairly dismissal on the ground of asserting a statutory right under The ERA 1996, section 104(4)[footnoteRef:29]. Alternatively, GR may bring a potential claim of associative discrimination based on the grounds that a disclosure was made of GR’s mother’s health/ disability. However, there must be a clear link between the discrimination and dismissal[footnoteRef:30][footnoteRef:31]. 	Comment by Rebecca Mahon: yes	Comment by Rebecca Mahon: Yes ok – but lack of explanation, which statutory right? [28:  The Employment Rights Act 1996, Section 100, subsection 1, C]  [29:  The Employment Rights Act 1996, Section 104, subsection 4]  [30:  Dornsfield v University of Reading 2019]  [31:  Ramphal v Department of Transport 2015] 

Defence
BB may need to evidence that coronavirus safe environment were in place and information around the working environment and requirements were cascaded to staff. I suggest gathering facts of asserting the wear of face masks and noticeable signage. You may want to discuss with the relevant individuals to whether GR raised concerns previously. Subsequently, the ET will look into the legal principals listed and determine whether a qualifying disclosure[footnoteRef:32]. GR may provide evidence to support claim of a ‘protected disclosure’ of H&S concerns, but it must fall into one of the six types of ‘relevant disclosures’[footnoteRef:33]. Based on the facts presented, I believe the claim is weak as there is no clear link between GR’s dismissal and the disclosure he may have raised, and neither a link of associative discrimination of being treated less favourably because of the health/disability surrounding GR’s mother[footnoteRef:34]. However, the ET may want to uncover and identify if there is a link. In addition, GR may claim for interim relief that preserves his employment, at least as far as pay is concerned, until the tribunal has decided the claims for unfair dismissal. While interim relief applications were previously rare, they can only be made in respect of certain claims, such as whistleblowing under PIDA (after early conciliation). There has been a rise in these cases since Covid began[footnoteRef:35]. [32:  Cavendish Munro professional Risks Management Ltd v Geduld UK]  [33:  Kilraine V London Borough of Wandsworth 2018]  [34:  Coleman V Attridge Law [2008].]  [35:  (Smith, 2021)] 

D) Wrongful dismissal 
GR may claim that he was wrongfully dismissal as a result of old common law principals that GR’s contact of employment was breached and as such BB would need to consider notice pay, accrued holiday pay (accrued during the notice period), pension contributions and any bonus payments that may have received if GR had remained employed, which is a variation of his contract under ERA 1996, Section 86[footnoteRef:36]. Subsequently, the outcome should not be prejudged[footnoteRef:37] and employees should be told that the outcome may result in dismissal [footnoteRef:38]. The tribunal will consider mitigating factors and whether bearing on the outcome. If GR is found to be wrongfully dismissed, claim of monies owed on the grounds of statutory notice may be granted[footnoteRef:39][footnoteRef:40].	Comment by Rebecca Mahon: ok [36:  (Citizens Advice, 2021b)]  [37:  Gilham v Kent County Council and Smith v Penfold Motors Ltd 1101378/2009]  [38:  (ACAS, 2021b)]  [39:  (ICAEW, 2017)]  [40:   Rodliffe v SOS Parking 2016] 

Defence
BB may need to evidence that the dismissal outcome is purely linked to gross misconduct and is indeed a fair and reasonable outcome and BB have the legal right to dismiss without notice or without further payments as a result[footnoteRef:41]. However, should the ET find the attack resulted in GR being provoked then BB would be in breach of a contractual disciplinary procedure and statutory notice[footnoteRef:42].  An employee with more than 2 years service, but less than 12 years are entitled to one weeks statutory notice for each year of continuous employment[footnoteRef:43]. GR’s 5 years service should equate to the statutory notice of a minimum of 5 weeks notice[footnoteRef:44].	Comment by Rebecca Mahon: yes [41:  (Gov.uk, 2021c)]  [42:  The Employment Rights Act 1996, Section 86]  [43:  Rodliffe v SOS Parking 2016]  [44:  (ACAS, 2021c)] 

4. Assessment of the strengths and weaknesses of claims
Based on the information provided, it does not appear that GR has any history of behaviour or poor conduct on his personnel record. Therefore, SS claim where he noted he had had to speak to GR on ‘several occasions’ is weak, and there is no record that SS had spoken to GR. The ET will likely look into whether SS’s mind was already made up which supports GR’s claim that SS has always been ‘out to get him’. In addition, GR length of service additionally supports his claim.	Comment by Rebecca Mahon: yes ok
It is likely that GR will be dependent on the failed investigation process in accordance with ACASCoP, along with the involvement of SS and the failure to follow a fair process. SS was actively involved in the investigation, despite him being a witness to the incident. ACASCoP explains that witness should not be the Investigating Officer, or on the dismissal panel. Given this, you have some difficulty defending the claim for unfair dismissal.  As you can appreciate the investigation process failed, but the facts do remain the same. GR committed the act of gross misconduct and you may wish to seek relevant available witnesses to support this defence, however no evidence presented itself during the investigation to suggest that GR was provoked. The ET will trial on the balance of probabilities to whether RT contributed to the dismissal of GR.	Comment by Rebecca Mahon: yes
5. Remedies and factors when considering remedies; 
The tribunal will look at the following remedies for unfair and wrongful dismissal;
· Reinstatement
· Reengagement
· Compensation
It is within the ET power to consider any of the remedies above, however GR has ticked reinstatement and reengagement on the ET1 form. Firstly, the judge will assess the practicality of reinstatement and reengagement, which could result in BB requiring to pay GR compensation that includes pay and benefits from the time of dismissal to the time he is re-employed. Alternitvely the judge will consider reinstatement to his previous role. Consideration will be given to the relationship for reinstatement and engagement back into the workplace and if the ET’s decision was to reinstate or reengage, BB would be able to put forward a case to why it would not be practical. However, this would sacrifice paying any further compensation which could amount to anything between 26 to 52 weeks pay, or capped at £538 per week in accordance with The Employment Rights (increase of limits) Order 2020) due to the dismissal taking place between 06th April 2020 and 06th April 2021. 
In rare cases, re-instatements are considered but as the case is linked to potential conduct issues the judge may not believe that either reengagement or reinstatement is appropriate due to relationship breakdown (Rembiszewski V Atkins Ltd (2012). Other considerations such as whether BB have replaced GR’s role; whether GR has obtained another role since the dismissal; whether there is opportunity for the GR to show evidence of losses to determine suitable remedy; and BB to produce mitigating evidence[footnoteRef:45] will be looked at. [45:  (Personnel Today, 2009)] 

In terms of compensation, outlined in the ET1 form, GR has specified compensation as a desired remedy and the ET are within their right to consider financial compensation and determine how much, even if GR is successful in one or all the claims brought as it’s his right under The Employment Rights Act 1996.
6. Financial award, including calculation of the basic award; 
Basic Award
If GR is successful in his claim/s at the ET, within their deliberation they may consider awarding the basic award, or compensatory award. The basic award is a fixed award that is calculated the same as statutory redundancy, considering age, service and weeks gross pay[footnoteRef:46]. GR has been employed for 4 years 8 months, for the purposes of this calculation I will use 5 years service. GR is 22 YOA when he first started his employment, and dismissed at 30 YOA. The basic award calculation is as follows (length of service x value of one week’s pay); [46:  (Lewis & Sargeant, 2020)] 


5 years x 1 x (30 years of age) x (weeks pay 26,000/52) - 500 = 505
Basic Award of £505.00.
Compensatory Award
If decided GR was unfairly dismissed, the ET have the power to award a compensation award for monies GR might have lost as a result of his dismissal[footnoteRef:47]. This may include loss of earnings from date of dismissal up until the date of the tribunal, with additional consideration to future losses. The award takes into account GR’s age and any other income that might have been received during his employment. The award is made up of: a basic award, fixed sum and calculated to a statutory formula. It will be up to GR to present his expected mitigating losses and to prove to the ET that he has applied for or been successful in securing alternative employment. In some cases, the ET will look at the salary he received with BB and compare against his new salary up to 12 months pay for being unfairly dismissed and 24 months if found to be automatically unfairly dismissed compensation up to a maximum award of cap £89,493.00[footnoteRef:48]. However, GR is entitled to the compensatory award of one years salary which is £26,000, or the maximum above, whichever is lower. [47:  (Citizens Advice, 2021c)]  [48:  CIPD, 2021a)] 

If the claim for whistleblowing is successful, the compensatory award is uncapped. The highest award for this claim was the case of Lingard V HM Prison Service {2005} whereby the award was £466,700 for a successful unfair dismissal claim.
7. Factors that will reduce or increase financial award;
The ET hold the power and ability to adjust any award up to 25% for unreasonable failure to comply with any provision of ACASCoP and good practice which complement the code[footnoteRef:49]. In Holmes v Qinetiq Ltd (2016) IRLR 664[footnoteRef:50] the EAT President confirmed that this does not apply to ill-health dismissals, including Phoenix House Ltd v Stockman (2016) IRLR 82[footnoteRef:51] and Burchell test[footnoteRef:52]. The ET may consider that the investigation was not fair due to the concealment of the report and failure to gather witness evidence, including the unreasonable time for appeal. Furthermore, GR did not exercise the right to appeal. The ET may consider that GR did not exhaust internal processes before making a claim to the ET which could reduce the award available to him. The ET may also consider contributory faults by provoked reaction, did GR contributed to his dismissal. If GR did contribute, this will reduce the award. The Polkey principle may apply to the basic award. The Polkey case/ guidance provides the process of calculating the compensatory award where a dismissal has fallen down on procedure, ET will ask would have the dismissal took place in any event. In the case of gross misconduct, the ET will look at who was perpetrator.	Comment by Rebecca Mahon: ok [49:  The Employment Rights Act 1996, Section 207A & TULRCA 1992]  [50:  Holmes v Qinetiq Ltd (2016) IRLR 664]  [51:  Phoenix House Ltd v Stockman (2016) IRLR 82]  [52:  British Home Stores Limited v Burchell [1978] IRLR 379.
] 

In terms of whistleblowing, the claim award is uncapped or 1 years salary, and can claim injury to feelings in addition, depending on the severity of detrimental treatment.
8. Recommendations:
Upon the facts presented, I would advise to settle than proceed to ET. Whilst GR is unlikely to be successful in his claim of whistleblowing, there are associated risk of uncapped fines with the worst-case scenario of unfair dismissal claim totalling to £27,500. In terms of a commercial decision, company reputation could be tarnished if proceeded to ET as the case would be publicised. Settling will save company reputation as ACAS do not publicise cases if settled. On the other hand, GR is entitled to day in court and will occur in additional financial costs. The potential risk to employment relations in the wider workforce could be affected if settlement is used inappropriately or as a substitute for poor management practices[footnoteRef:53]. GR has requested reinstatement and reengagement back into the workplace and GR may not want to settle[footnoteRef:54].	Comment by Rebecca Mahon: ok	Comment by Rebecca Mahon: ok [53:  (ACAS, 2018)]  [54:  The Employment Rights Act 1996, Section 111A] 

With the knowledge the ACASCoP does not have a force of law, failure to comply does not make the dismissal automatically unfair. However, the judgement will weigh heavily on that process was not followed[footnoteRef:55]. A private settlement offer is offered through an ACAS Agreement (COT3). However, The ERA 1996 sets out legal requirement and conditions that must be met in order for a settlement agreement to be binding[footnoteRef:56][footnoteRef:57]. [55:  Lock v Cardiff Railway Co. Ltd (1998) IRLR 358]  [56:  (ACAS, 2018)]  [57:  The Employment Rights Act 1996, Section 203] 

On the balance, exploring the possibility of settling will not only save time; legal costs; company reputation; and effort, I advise it would be better to consider a commercial decision to settle. Please get in touch if you decide to proceed with the next steps.

Section B, 1. 
Dear Mr Thomas, 
I would like to establish some facts that will support you with responding to the flexible working request, including the process. Firstly, does BB have their own policy on flexible working that corresponds with the ACASCoP? Secondly, Julie has the right as an employee to make a statutory flexible working request under the ERT 1996, section 80F. Julie meets the criteria as she has service for least 26 weeks continuous employment[footnoteRef:58]. The ACASCoP explains any flexible working request needs to be submitted in writing. You explained an email from Julie has been received however, an official request should be completed via the appropriate formal request form included in your policy or downloaded through ACASCoP. The formal request will need to include the following; Date request; State that its an application under the statutory procedure; Specify the change to contract; Effective date of change; Explanation for request; Impact of such request on employee; Personal assessment of the beliefs such request will not cause an impact on the company; Once the formal request is received, the request should be dealt with reasonable manner and a meeting should be arranged within three months from date of formal request. The employee is entitled to be accompanied during the meeting. However, a meeting does not need to take place if the request is authorised. The form will set the scene of the meeting where the employees needs will be balanced against the business requirements. 	Comment by Rebecca Mahon: ok	Comment by Rebecca Mahon: ok	Comment by Rebecca Mahon: ok [58:   (ACAS, 2014)] 

A request may be refused on one or more of the following grounds:
· The burden of additional costs;
· Detrimental effect on ability to meet customer demand;
· Inability to reorganise work among existing staff;
· Inability to recruit additional staff;
· Detrimental impact on quality;
· Detrimental impact on performance.
· Insufficiency of work during the periods the employee proposes to work; or
· Planned structural changes.	Comment by Rebecca Mahon: yes
Based on the email provided there are two grounds to consider; request for working from home and change of hours. You explained the working from home element (Monday and Friday) is not suitable based on the grounds Julie needs to interact with the rest of the team in order for her to complete her role. However, you must provide a legitimate business reason to declining this request against ACAS guidance bulletpointed above. I make reference to ACAS Guide that suggests a trial period would be suitable rather than rejecting request. 	Comment by Rebecca Mahon: Ok yes
The change in hours to 08:00am-15:00pm without a lunchbreak, you note there is no cover after 15:00pm and this could be suitable grounds for denying the request including the inability to recruit extra staff, and distribute the workload to existing staff is not effective and additional cost. Concerns with Working Time Regulations (1998), if Julie is working 6 hours or more, by law they are required to take a 20 minutes lunch break.	Comment by Rebecca Mahon: yes
In the meeting it may be worth uncovering if Julie is a single parent and whether her mother is disabled due to as you note her mother shielding. Subsequently, we do not want a claim for association by discrimination under The Equality Act 2010, especially if Covid-19 is a mitigating factor linked to her mother and the flexible working request. In the meeting I would advise that flexible working requests last up to 12 months, and only one request is permitted under the statutory scheme in a 12 month period[footnoteRef:59].	Comment by Rebecca Mahon: yes [59:   (Lewis & Sargeant, 2020)] 

Once the meeting as took place and the above have been discussed, Julie is entitled to the right of appeal under the ACASCop. If Julie does appeal, two persons are required to deal with the appeal, ideally yourself as the MD. If an agreement of flexible working is agreed, arrangement should be saught if these are temporary or permanent arrangements as they become legally binding, and any further changes must go through the process again. If an agreement is reached, you are obliged to issue a Section 4 statement, a written statement of the changes to the employees T&C’s and considered good practice to issue a new contact, in accordance with section 1, within a month of the changes taking effect. 	Comment by Rebecca Mahon: yes	Comment by Rebecca Mahon: ok
I add that it is worth being mindful that there are likely to be changes in the Flexible Work as we now move out of Covid-19 restrictions, and other businesses are returning to a ‘new’ way of working. I emphasis to keep up to date with ACAS and CIPD recommendations on flexible working but to come back to me if you have any queries.

Kind regards,
Dayna James, HR Advisor













Section B, 2. 
Dear Mr Thomas, 
In response to your email, I advise to this case set out below listed in the headed points.
1) Dealing with Grievance; 
You should make arrangements to deal with this matter in the first instance. You note that Lucy has previously raised a formal grievance with her line manager and therefore I would advise if you can approach Lucy to see if the data breach can be dealt with informally. Should Lucy wish to proceed with a formal grievance you should initiate your internal grievance procedure with support of ACASCop on disciplinary and grievance procedures. In terms of time limits, you must appoint an independent investigator who has not previously been involved and should arrange a meeting with Lucy in the next 5 day. This will provide some insight into further information regarding the issue she has raised and determine what outcome Lucy expects. Communicate outcome back to Lucy, and allow right to appeal. I note that yourself, as the MD should be kept incase of appeal. There are sensitive issues surrounding these concerns, especially in light of the breach of DP and as Lucy has raised Grievance as a statutory right which is where I go onto my second point.	Comment by Rebecca Mahon: yes
2) Underlying reason for absence;
There is a fine line between managing staff (duty of care) and breaching data protection. Ideally, you are allowed to tell staff that a member of staff is absent for you to arrange appropriate cover, however you are not permitted under Data Protection Act 2018 principals to relay any personal sensitive information about the absence to others who are not directly involved. Technically you have an ICO GDPR Breach of disclosure of personal sensitive data linked to Lucy’s health and Lucy has the right to report the breach to the Data Commissioner ICO for investigation. If so, you risk a large financial penalty, such as £8.7 million or 2% of the total annual worldwide turnover in the preceding financial year, whichever is higher[footnoteRef:60].	Comment by Rebecca Mahon: ok [60:  (ICO, 2021)] 

4) Return to work meetings;
Following ACAS and CIPD Guidance on returning to work after shielding, you should consult with your internal procedure here for managing long-term absence and dealing this matter. A supportive meeting would suffice to check Lucy’s welfare as you, as an employer, have a duty of care to ensure the health, safety and welfare of your employees under the Health and Safety at Work Act 1974. Therefore, I would suggest a meeting to take place to comply with your legal obligations as an employer, however a more informal approach should be considered for absences relating to shielding, although I would suggest risk assessments and health and safety at work measures to be considered in line with government and public health guidance[footnoteRef:61][footnoteRef:62].  [61:   (CIPD, 2021b)]  [62:  (Gov.uk, 2021d)] 

A toolkit developed my CIPD, MIND, ACAS and BITC can be used to help managers risk assess and acknowledge their legal obligation. Toolkit; https://www.som.org.uk/return-to-work/ 
 2) Records of staff absences;
Based on employment records only, I suggest you consult with your internal retention policies that might be available. However, the general principle should be not keep records longer than what is absolutely necessary to defend legal claims. Sickness absence records should not be retained from 6/12 months after the period of sickness absence as it is not required, however the only reason you would need to keep employment records is for personal injury claims, which can be 3 years after employment to make a claim. All documents should comply with GDPR regulations and ACASCoP by keeping employment records secure and password protected if electronic, only people who need to see them are able to view. If you do not have a Retention Policy, I would advise that one should be devised which will ensure consistent approach is adopted throughout the organisation. 	Comment by Rebecca Mahon: yes	Comment by Rebecca Mahon: ok yes

Kind regards,
Dayna James, HR Advisor
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