Free Movement of workers – Questions
1. How important is the principle of EU citizenship introduced by TFEU?

2. Do the citizenship principle and the resulting equal treatment amount to a “green light” for “benefits tourists”?


3. What is the difference between the residence rights for workers and citizens who are not economically active but have sufficient resources so they are not an unreasonable burden on the host Member State?


Answers

1. The citizenship principle shifts the emphasis away from economic rights.  It provides a range of new rights for the non-economically active, though such citizens must usually have sufficient resources.  In addition, it has enhanced the rights of workers and work seekers by providing enhanced rights of equal treatment.  The importance of the principle is captured by the cases on the “substance of the rights test”.  This has resulted in non-EU nationals who are outside of the Citizens’ Right Directive (CRD) having residence if it means that a dependent EU citizen will not be forced to leave the EU.
2. The citizenship principle has resulted in more rights of equal treatment.  However, Art 24(2) CRD takes away any obligation to provide social assistance for those who do not have residence.  Those who do have such residence are either working or have sufficient resources.  Eventually, if they lack sufficient resources, they will not qualify for permanent residence.  Those who have worked are entitled to full social assistance and this has always been the case as contributors to the economy of the host Member State.  In addition, in relation to benefits, Member States can require a real link to exist between the claimant and the state.  This could be 5 years of residence so that such benefits are limited to those with permanent residence who have full equality anyway.
3. Essentially, the key difference in residence rights between workers and non-economically active citizens is the right to be treated the same as nationals.  Workers have full equality from the very start, as do their family members.
