Over the years, the Offences Against The Person Act 1861 has been responsible for over 26,000 prosecutions yearly (Offences Against the Person – modernising the Law on Violence, 2019). However, it has been criticised and subjected to scrutiny based on its lack of compatibility with modern society; the legislation was composed over a century and a half ago when the parliament of Great Britain brought together various pre-existing statutes regarding legislation relating to injury to individuals into one legislation. The primary aim of this paper will be to determine whether the Offences Against The Person Act (OAPA) is suitable within modern society when regarding non-fatal offences, the act applies to assaults occasioning actual bodily harm, which can be abbreviated to ABH, maliciously wounding or inflicting grievous bodily harm, also known as GBH and intentionally wounding or causing grievous body harm (Offences Against the Person Act 1861), it is important to note common assault is an offence under the Criminal Justice act 1988 (section 39) and not the OAPA. 

The first argument against the use of the act in modern society is the imprecise and outdated language the act retains; for instance, the term ‘wound’ was not defined but has now been acquired through case law as a break in the skin, consolidated by the C. (a minor) v. Eisenhower (1983) case, this indicates that if there is a small break in the skin regardless of the severity the defendant could be charged with grievous bodily harm however, if the victim had severe bruising it would not amount to a GBH charge, this could be viewed as unjust as bruising has the potential to be more detrimental than a small cut.

As discussed above, the language the act contains is archaic; according to Tabbush, S. (2014), the act retains the words felony, misdemeanour and penal servitude, which are no longer used today. It can be contended that if the act contains futile vocabulary, it is outdated and unfit for modern society.

Next, the word ‘Malicious’ is used in sections 20 and 18;  Gardner, J. (2009) expressed that the word is now ‘fanciful’ and that there are more precise ways of expressing the meaning of the word; in the 'R v Cunningham' (1981), the judge had misinformed the jury of the definition of malicious within the act by using the word ‘wicked’’, despite this the mens rea was whether the defendant had intent to cause harm and subject recklessness. In the case 'R v Savage, R v Parmenter' (1991), it was established that the defendant only had to see some level of harm for them to be responsible for any level of harm they inflicted. Taylor, L. (2018) distinguished a difference in the mens rea for section 18, which is the intent to cause GBH, whereas the mens rea for section 20 is the intention to cause any amount of harm. The actus reas for the two offences can also be unclear due to the word cause in section 18 and inflict in s.20.

The offences against the Person Act 1861 is outdated and did not account for psychiatric injury; 'R v Burstow' (1997) determined that the term 'inflicted' (section 20) did not have to imply physical force was applied and the defendant had to be the causality of the injury for them to be charged with actual bodily harm emphasising that psychiatric injury will suffice the actus rea for actual bodily harm. Lord Steyn (1997) expressed that society would have lacked knowledge surrounding psychiatric injury in 1861, and they would not have considered putting it into legislation; this depicts the need for new legislation in modern society and that the offences against the person act is no longer suitable, the world has evolved and knows more than ever before. Legislation should be amended to keep pace with society and knowledge discovered since 1861; in addition, 'R v Dhaliwal' (2006) displayed that psychiatric illness needs to be recognised. A diagnosed clinical condition may be an issue where the victim is no longer alive due to there being no evidence of the psychiatric condition(s) to present in court.

Similarly, there is a lack of legislation regarding sexually transmitted diseases; however, in the 'R v Dica' (2004) case, the defendant was charged with grievous bodily harm after knowingly affecting two women with HIV; this was considered reckless and met the mens rea for the offence, displaying that through case law, defendants can be prosecuted. In addition, Eugenicos, A. (2017) highlights that the case law is not developed enough and that many medical experts and charities about HIV have a growing concern about the unintentional transfer of the disease and the charity UNAIDS has recommended that the person should not be held liable if they unknowingly transferred the disease, there is also risk that by sexually transmitted diseases being criminalised, they could become stigmatised. On the one hand, people who recklessly transmit the disease knowingly should be prosecuted; however, if criminalising the transmission encourages stigma and any adverse effects on the victims, it should not proceed; there needs to be separate legislation to protect the victims while also protecting the people who have this disease.

Another argument many have made is that the act includes outdated offences that are no longer necessary in modern society; Jefferson, M. (2012) contends that many offences are no longer required, for instance, impending a person endeavouring to escape a shipwreck, penal servitude with hard labour and whipping as disciplines, he goes onto declare that these sanctions emphasise the era the act was composed. These outdated acts and punishments exemplify the dire need for new legislation; the act is obsolete and does not align with society's beliefs today. However, some may say that these acts should be preserved for their history and kept exclusively based on tradition; it could be regarded as if there is no usage for the legislation. What is the purpose of removing them?

Finally, there is an indefinite hierarchy of offences within the act. Demetriou, S. (2016) discussed that section 20 (GBH) and section 47 (ABH) share the same maximum sentence, which makes it challenging to distinguish which offence is more serious. Moreover, the 'DPP v Smith' (1961) case highlights that 'grievous' means really serious, illustrating that GBH is a more severe offence than ABH. Whether the defendant can be prosecuted with GBH can be determined by assessing the harm to the victim and their characteristics, as the case of 'R v Bollom' (2003) demonstrated that violence to a baby will be more detrimental compared to an adult. Macdonald, S.K. (2018) discussed that with the word wounding, it could become difficult to distinguish how severe the injury the defendant caused was; the degree of wounding can scale from minor to life-threatening; however, the vagueness of the term can make it difficult to determine whether an offence falls under section 20 or 18.

There have been attempts to reform the offences against the Person Act, such as the Law Commission report, the law commissions primary aim was to alter the current law for it to have more simple, modern language and a clear hierarchy of offences; the law commission sent out a SCP, 28 out of 32 respondents supported reforming the offences against the person act, this indicates that 4 individuals saw no issues with the current act. They then go on to note different ways the act could be reformed, for instance, retaining the act but revamping the language that is used; this would mean removing the use of the word 'felony' 'misdemeanour and other outdated words and stating the correct sentences in each section of the act. The next option would be to replace the entire act, and the government would have to create a new statute; they go on to discuss that the main argument against the reform of the act is how difficult it would be to form new legislation, which suggests it could result in new errors. Within the law commission report, there is a draft bill that contains multiple things like removing the word 'wounding' from sections 18 and 20, changing the sentencing from 5 years to 7 years in section 20 and revising the wording for each section to make it more precise, for instance, switching 'wounding or causing grievous bodily harm' to causing serious injury and modifying 'assault occasioning bodily harm' to intentionally or causing injury. The bill presents the men's rea within each section; the sentencing and men's rea of each offence also help highlight an apparent hierarchy.

In conclusion, this paper set out to establish whether the Offences Against the Person Act 1861 is suitable for modern society. The research has shown that the act is deficient and requires reform; this is due to the unclear hierarchy of offences, the unprecise and archaic wording, unclear mens rea, the outdated offences within the act, the lack of offences that relate to present-day knowledge, i.e. psychiatric illness and sexually transmitted diseases and the sheer dependence on case law. The proposed bill proposed by the law commission highlighted that many acquisitions are required to make it applicable in the modern day. This implies that a new statute may be more efficient today despite the risk of mistakes.
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