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WHAT IS A CONTRACT?

« English law has no formal definition of a contract

« 'The branch of the law which determines the circumstances in which a promise shall be
legally binding on the person making it'

« 'A contract is an agreement giving rise to obligations which are enforced or recognised by
law'.

« Agreement is key

« Consideration —the law recognises that something of value has been given in return for
the promise

« Intention to create legal relations

« Maclnnes v Gross [2017] - "A contract can be made anywhere, in any circumstances”.




The existence of a contract
gives the parties legal
rights

Can be entered into in

numerous ways i.e B
telephone, face to face,

written, mere conduct

WHAT ISACONTRACT?

A contract is an agreement that gives rise to obligations
and which is enforceable and recognised by the law.




TASK: WHY ARE
CONTRACTS IMPORTANT?

TERMINOLOGY ALERT
Offeror —the person who makes the offer
Offeree —the person to whom the offer is made




= Categories of contract
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CONTRACTS

- Do not need to bein
writing and can be made - Required in writing

in writing, orally or - Examples: contracts
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implied b duct. . .
MpTea By conaue involving the sale of
- These are the contracts .l land and other credit

which we are most transactions.
concerned with




TASK: EMMA'S DAY

Can you identify the contracts that Emma has entered into??




ELEMENTS OF ACONTRACT

AGREEMENT
CONSIDERATION
CAPACITY
INTENTION
TO CREATE
LEGAL CONSENT LEGALITY

RELATIONS




Formation

Formation of a contract

Is there a firm offer on certain terms?

Has the valid unexpired offer been
unconditionally accepted?

Have both parties given something
of value in exchange for the other’s

promise, known as consideration?

Do both parties intend the agreement
to be legally binding?

A VALID CONTRACT HAS BEEN
FORMED

“"Offer” cannot be accepted. Generally,
no contract has been formed.

Generally, there is no agreement; no
contract has been formed.

There is no consideration. Agreement
is not enforceable, unless it has been
made by deed.

The agreement is not legally binding.
No contract has been formed.

The validity of the contract may be
affected by an invalidating or
a vitiating factor such as
misrepresentation.




ENFORCEABILITY

Depending on which essential element is missing from the contract,
will determine the following:

A void contract: the whole transaction is regarded as a nullity.

A voidable contract: the contract operates in every respect as a valid
contract unless one of the parties takes steps to avoid it.

An unenforceable contract: cannot be enforced in the courts if ones of
the parties refuses to carry out its terms.




1. Privity of contract

» Generally, only the parties to a contract are bound by it.

 Leading case: Tweddle v Atkinson [1861]

Father of the Exché?nge of Father of the
groom promises bride

Promise to

pay
Promise to pay

Groom
(beneficiary)




TASK

Find and locate a copy of the case of Tweddle v Atkinson [1861] EWHC QB Js7,
using the link below.

« Using the case, answer the following questions:
(1) Why was the privity of contract rule an issue here?

 (2) What did Crompton J describe as being a *monstrous proposition”?



https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/1861/J57.html&query=(Tweddle)+AND+(v)+AND+(Atkinson)+AND+(.1861.)+AND+(EWHC)+AND+(QB)+AND+(J57.)

Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co Ltd [1915]

Contract 1:

DUNLOP SOLDTYRESTO WHOLESALER
Contract 2:

WHOLESALER SOLDTYRESTO SELFRIDGE

DUNLOP CANNOT SUE SELFRIDGE FOR BREACH because DUNLOP WAS NOT A
PARTY TO THE SELFRIDGE CONTRACT




1.1 Privity of contract: EXCEPTIONS TO
PRIVITY DOCTRINE

S.11 Married Women's property Act 1882

INSURED PERSON exchange of promises INSURANCE COMPANY

Insured person’s spouse,
civil partner or child(ren)
can sue as beneficiaries
of the policy




Jackson v Horizon Holidays Ltd [1975]

MrJackson~ exchange of promises” Holiday firm

£
Damages (including his
family’s distress)

Jackson
family
members




1.2 Privity of
contract:
Contracts
(Rights of
Third
parties) Act

1999

Under s1 C(RTP)A 1999, a third party can
enforce the terms of the contract if either

Si(1)(a) the contract expressly says he

may ; or

Si1(1)(b) the term in question purports to
confer a benefit on him.




TASK

Using www.legislation.gov.uk look
at what these sections of the
C(RTPA)1999 state:

S1(2)

51(3)

S51(4)



http://www.legislation.gov.uk/

1.3 Privity of contract:
Assignment of contractual rights and liabilities

The assignor '‘Neither party may without
transfers rights, property or the prior written consent
other benefits to the assignee. of the other party assign a

_ benefit or obligation
Unless an assignment is prohibited in a contract, . . .
a party may generally assign the rights (benefit) lmposed in this
under the contract to a third party without the p
consent of the other party. However, you cannot Agreemen t.

usually assign the obligations (burden) under a
contract.

Commercial contracts

usually restrict
assignment




Privity of contract: "Novation”

« If you want to transfer the burden of the contract as well as the benefits under it, you have to novate it.

« Ina novation the original contract is extinguished and is replaced by a new one in which a third party takes
up rights and obligations which replicate those of one of the original parties to the contract.

« Novation is only possible with the consent of the original contracting parties as well as the new party.
Consideration must be provided for this new contract unless the novation is documented in a deed signed
by all three parties.

There are three possibilities for novation:
« (1) Allor part of the burden of the contract can be transferred to another person.
« (2) Allor part of the benefit of the contract can be assigned to another person.

 (3) The whole of the benefit and the burden can be transferred to another person. This is also novation.



ENFORCEABILITY

Depending on which essential element is missing from the contract,
will determine the following:

A void contract: the whole transaction is regarded as a nullity.

A voidable contract: the contract operates in every respect as a valid
contract unless one of the parties takes steps to avoid it.

An unenforceable contract: cannot be enforced in the courts if ones of
the parties refuses to carry out its terms.




SUMMAR

QUESTIONS

1. What are the three basic requirements for a valid contract?
2. What does the phrase 'privity of contract’ mean?

3. John orders flowers for Jill, who is in hospital awaiting a serious operation. The florist
confuses the greeting on the card. The correct message should read, “"All my love, John”,
but inadvertently puts "So long, mate; nice knowing you. | will be in the pub drinking to
absent friends by the time that you get this.” Jill is distressed; could she sue the florist
for breach of contract?
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