[bookmark: _GoBack]Legal Process assessment 1 
It is sometimes argued that diversity in the judiciary is of little importance: what matters is that judges are experts and make sound decisions. However, judges have considerable power to make decisions that matter both constitutionally and to the lives of ordinary people.
 
With specific reference to Supreme Court Justices, to what extent do you agree with the stance that diversity is of little importance?

 
 To begin the supreme court (2022)[footnoteRef:16047] is the final court of appeal within the United Kingdom. The supreme court was founded within the (Constitutional reform act 2005)[footnoteRef:24699] to separate powers more efficiently. It also plays a very crucial role within the UK as the cases that it takes on are difficult ones with no clear law to dictate the result. An example case would be (Craig (AP) (Appellant) v Her Majesty's Advocate (for the Government of the United States of America) and another (Respondents) (Scotland)2022)[footnoteRef:8601]. Another aspect of the supreme court is the fact that it only hears appeal cases if a lower court makes a relevant order for it. It is the final arbitrator between citizens and state whilst also emphasizing independence of law lords and increasing transparency between parliament and court.  [16047: The Supreme Court (2022). Available at: https://www.supremecourt.uk/about/role-of-the-supreme-court.html (Accessed on 1 March 2022)]  [24699: Constitutional Reform act 2005. Available at: https://www.legislation.gov.uk/ukpga/2005/4/contents  (Accessed 1 March 2022)
]  [8601:  ‘Craig (AP) (Appellant) v Her Majesty's Advocate (for the Government of the United States of America) and another (Respondents) (Scotland)’ (2022) United Kingdom Supreme Court. Available at: https://www.supremecourt.uk/cases/uksc-2020-0185.html (Accessed at 1 March 2022)] 

 Section 25 of the (Constitutional reform act 2005)[footnoteRef:17497] lists out the requirements to be appointed as a member of the supreme court. Due to the nature and importance of the role many of the requirements present an image of a very experienced lawmaker. Requirements such as ‘held a high judicial office for a period of at least 2 years’ and ‘satisfied the judicial-appointment eligibility condition on a 15-year bases.  As of the writing of this work out of the current 10 serving Justices there is one white woman and nine white men. Including Lady Rose as a current justice there has only been 4 women throughout the history of the supreme court. All were white which is the same with the male members, this is also from the supreme court (2022)[footnoteRef:30482] website. Looking at current data tables taken in 2021 from (GOV.UK, 2022)[footnoteRef:7260] it is clear to see that it is not only the supreme court which is underrepresented by women and minorities. Diversity of the judiciary: Legal professions, new appointments, and current post-holders. Presents that woman only hold 29% of the positions for high courts and ethnic minorities hold 4% of higher court positions. As clearly shown here with clear statistics the judiciary is anything but diverse if all you care about is superficial features and skin tone.  [17497:  Constitutional Reform act 2005, section 25. Available at: https://www.legislation.gov.uk/ukpga/2005/4/part/3/crossheading/appointment-of-judges
  (Accessed 1 March 2022)

]  [30482:  The Supreme Court (2022). Available at https://www.supremecourt.uk/about/former-justices.html (Accessed 1 March 2022)]  [7260:  GOV.UK (2022) Diversity of the judiciary. Available at:https://www.gov.uk/government/statistics/diversity-of-the-judiciary-2021-statistics/diversity-of-the-judiciary-2021-statistics-report (Accessed at 1 March 2022)] 

  The first article that will be presented is called ‘Values diversity in the United Kingdom Supreme Court: abandoning the ‘don't-ask-don't-tell’ policy’ (Malleson, 2022, p. 3-22)[footnoteRef:4221]. The main concept presented is interesting, it focuses on diversity in a unique way. The writer identifies the lack of diversity not only in the supreme court but the judiciary but believes that just by appointing more women and ethnic minorities will not address the core problem. Instead, the focus should be cognitive diversity and value diversity. Due to the nature of the supreme court most cases have no clear legal rule behind them, difficult cases of principle will arise for the justices to deal with. Justice will often need to draw upon their own personal values, explicitly to decide between legally plausible competency arguments put to them. An interesting parallel was made within the article between feminist scholars and the judges who support the courts promoting further gender equality through law grappling with how to differentiate ‘good’ and ‘bad’ bias. Lady Hale differentiated between the two by stating that a point of view was an acceptable bias whereas an agenda was a bad one (Hale, 2017)[footnoteRef:22914]. An agenda is endorsed or promoted by specific groups and when trying to apply this to complex issues that could be found with the supreme court would be incredibly difficult.  [4221:  Malleson, K (2022) ‘Values diversity in the United Kingdom Supreme Court: abandoning the ‘don't-ask-don't-tell’ policy’, pp.3-22. Available at: https://onlinelibrary.wiley.com/doi/full/10.1111/jols.12343 (Accessed 1 March 2022)]  [22914:  Hale, L Judges, Power and Accountability Constitutional Implications of Judicial Selection Constitutional Law Summer School, Belfast. Available at:﷟HYPERLINK "https://www.supremecourt.uk/docs/speech-170811.pdf"https://www.supremecourt.uk/docs/speech-170811.pdf Accessed 1 March 2022)] 

 Following on with the article another concept that is brought up is rather than determining bias look at how a judge would respond to facts over ideology. Again, like bias for a case with no clear lawful solution, it would be difficult to find meaningful distinctions. Which is why it would be prudent to see if the judge is willing to change their views after dependent on arguments and evidence. ‘This openness to argumentation, which is the hallmark of a fair and legitimate judicial process, may be more likely to arise where a judge has shown self-awareness of their “bents and biases” rather than denying that they bring these to deliberate processes,’ this quote is making the claim that If a judge is able to openly explain their own bias it will clear up ambiguities and allow them to engage with cases in more interesting ways. Following on from this the article goes on to explain how a framework such as this will provide impartial judges many opportunities to prove themselves by engaging with cases and being able to reach decisions based on arguments rather than preconceived notions and or bias. Which is different to contemporary ways which seeks to separate a judge from their own circumstances and demographic with a vague notion of complete neutrality. An interesting comparison is made between the current judiciary way of hiding peoples innate biases towards the ‘don’t ask don’t tell’ policy of the military to gay servicemembers. This reluctance however is not completely unfounded, due to how society is now if our supreme court justices were to expose such values it is clear to see that many people would claim the justices are compromised. Following that many decisions previously made could, be called into question. A poignant quote on this is ‘For judges, as for any other decision makers, where these biases operate at an unconscious level, the antidote is first to acknowledge that such biases are universal and then to surface them to allow them to be scrutinized and interrogated’. Following on rather than focusing solely on background and heritage the court should focus on prioritizing the diversity of value. An example give is that for the supreme court from 2011 to 2019 Lady Hale Lord Sumption both sat on the court. While both agreed on many judgements, they expressed different prioritization of values which has the potential to enhance the different range of interpretations feeding the courts collective thinking
 A common criticism mentioned in the article about the contemporary courts is lack of demographic diversity which creates a judicial partiality to certain groups that are overrepresented. Behavioural scientists believe insofar that the lived experience of different demographic groups differentially affect their cognitive tools. Studies on this so far have been exclusively focused on gender diversity and it has been hard to demonstrate empirically. Final aspect of this article that is relevant is the nuance behind value-based diversity compared to demographic based. Regarding feminism while most feminist are women just because a woman becomes a justice does not mean she is a feminist. A particularly good quote to finish with is ‘If we conclude that the court as a body lacks Justices who priorities the values of racial equality, then the most effective way to achieve this value diversity is to appoint judges who hold those values, rather than seeking such values through proxy or ethnicity.’
The final article I would like to examine is the Institutional Diversity document (Thomas, 2005)[footnoteRef:17856] . To begin the document states that for our diverse society the current judiciary must be much be more diverse as to ensure it remains both legitimate and impartial for the issues it will contend with. Following on it makes the argument that just as a diverse jury pool is needed to give fair and balanced verdict in a community, the same democratic principle can be said regarding the justices that make decisions impacting people's everyday life. An interesting point was made about the UK societal dismissal of judicial studies. Judicial studies are a political science-based discipline with foundations in debate about legal realism in the United States. The reason this is interesting is because it looks at the political implications of the judiciary which is something that in the United Kingdom has been ignored. Within the United Kingdom focus has been narrowed more onto the legalistic analysis of Judicial opinions at least in terms of academical analysis. The closes were to Judicial studies has been Griffiths[footnoteRef:32316] examination of political role in the 1970s however it was ineffective in practice at changing anything. The need for diversity within the judiciary specifically the supreme court is unique. This is due to the far-reaching effects of their decisions as specified before. One quote that sums up the view of this document perfectly is ’a judiciary that operates in a diverse society must itself be diverse to fulfil its very function – the delivery of justice’, this implies that unless our judiciary is able to understand and empathise with the people it serves it will be ineffective and cause more pain suffering. Two academics Johnson and Fuentes-Rohwer[footnoteRef:16553] despite being American scholars make an interesting point regarding diversity which mimics previous lines of thinking. Their line of thinking is that if regarding appointment to the judiciary the forethought should be on expanding diversity first as that would lead to greater legitimacy. As legitimacy is a special concern due to the fought that minorities that feel shut out of the system will be less likely to respect an institution that fails to represent them. Regarding this point within the United Kingdom there are pushes towards more diversity through government systems such as the Judicial Mentoring Scheme from Courts and Tribunals Judiciary (2022) [footnoteRef:26891]. This is designed to increase diversity within judiciary. It is only accessible to either woman, people from a BAME background, Lawyers who were first generation in their family to attend university and Lawyers who attend a non-fee-paying state school. This is a good step in the direction of increasing diversity by allowing less fortunate or minority people easier access to professions that are systematically held out of reach. [17856:  Thomas, C (2005) JUDICIAL DIVERSITY IN THE UNITED KINGDOM AND OTHER JURISDICTIONS A REVIEW OF RESEARCH, POLICIES AND PRACTICES. Available at: https://www.ucl.ac.uk/judicial-institute/sites/judicial-institute/files/judicial_diversity_in_the_uk_and_other_jurisdictions.pdf (Accessed on 1 March 2022) ]  [32316:  20 J.A.G. Griffiths The Politics of the Judiciary (1971); also see R. Stevens The Independence of the Judiciary: The View from the Lord Chancellor’s Office (OUP 1993); G. Marshall “Lions Around the Throne: The Expansion of Judicial Review in Britain” in J. J. Hesse and N. Johnson (eds.), Constitutional Policy and Change in Europe (Oxford University Press 1995) ]  [16553: 20 J.A.G. Griffiths The Politics of the Judiciary (1971); also see R. Stevens The Independence of the Judiciary: The View from the Lord Chancellor’s Office (OUP 1993); G. Marshall “Lions Around the Throne: The Expansion of Judicial Review in Britain” in J. J. Hesse and N. Johnson (eds.), Constitutional Policy and Change in Europe (Oxford University Press 1995) ]  [26891:  Courts and Tribunals Judiciary (2022). Available at: https://www.judiciary.uk/about-the-judiciary/judges-career-paths/appointments-diversity/ (Accessed 1 March 2022)] 

 In conclusion I am hesitant to say that I agree with the notion that diversity holds minor matter regarding the judiciary and even more so with the supreme court. While the job of the Supreme court has implications on people's daily life their decision making requires a lot of thought about the implications of their decision and how it could affect other laws. I believe that demographical diversity is of little importance; however, value diversity should be strived for instead.
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