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’ Alternative dispute resolution is a waste of time and money on the part of the defendant and claimant’’.


Court claims should only be considered as a last resort if parties cannot reach a decision and all alternative dispute resolutions have been exhausted. Alternative dispute resolutions, as enforced by the Alternative Dispute Resolution Regulations 2015 act, is a way by which parties can resolve disputes through a third-party. There are four methods of alternative dispute resolutions (ADR): negotiation, mediation, conciliation, and arbitration. These methods aim to reduce court costs and save time; however, critics have argued that they do the opposite. This essay will examine the different methods of ADR and evaluate whether they are cost and time effective.

Negotiation is one form of ADR and can be used by any individual in a dispute and is highly recommended by the court, ‘all members of the legal profession should now consider with their clients whether their disputes are suitable for ADR,’ (Halsey v Milton Keynes General NHS Trust, 2004). Negotiation can be carried out through face-to-face talking, writing, phone/email, or any other method that the parties declare suitable. The purpose of this method is for the parties to come to an agreement or a settlement. If the parties choose, they can carry out the negotiation purely between themselves, or they can opt for a representative or lawyer to act in their place. 
Many see negotiation as a beneficial method of resolving a dispute as it is typically straightforward and relies on contact between the parties. This demonstrates how negotiation allows the parties to remain in control of proceedings. Furthermore, removing the strain of court proceedings, negotiation allows parties to preserve any relationships they had prior to the dispute. However, some argue that negotiation requires both parties to be actively engaged in the solution yet one party may not be prepared to do so, resulting in longer amounts of time needing to be spent. There are several reasons as to why communication may be compromised, such as ‘the lack of a clear process, different strategies and tactics, and factors such as stress,’ (Blake, Browne, & Sime, 2018).  On some occasions, each party may believe that they are correct, so trying to find a leverage in between their opinions can prove difficult. In situations like this, court proceedings are sometimes inevitable.
Negotiation is a crucial method of ADR and in relation to costs and time, it is effective if the parties are both willing to cooperate. If no lawyers are involved, negotiation is extremely cost effective.

Mediation consists of a mediator who acts as a go between the two parties. The main role of the mediator is to act as a messenger between the claimant and defendant while remaining unbiased and not making any suggestions on how to settle the case. Usually both parties will not be present in a room together - this prevents arguments and heated moments between the parties from taking place. 
It can be argued that mediation is effective as it allows the parties to remain somewhat in control by being able to have a say in the process, this allows for the parties to be satisfied in the decision that is reached. Mediation is also significantly more cost effective than having to take the case to court, as recognised by the case of Burchell v Bullard, (Burchell v Bullard, 2005). Further to this, in the case of DSN v Blackpool Football Club, the defendant failed to engage in mediation which resulted in the claimant being awarded indemnity costs by the court, reinforcing the courts preference for ADR to be attempted, (DSN v Blackpool Football Club Ltd, 2020). Similarly, to negotiation, mediation requires both parties to be ready to partake in the process – if one party is not ready, this compromises the whole procedure. Results reached in mediation are not necessarily binding, therefore, it does not prevent recurring problems surrounding the same issue.
Mediation, in the relation to time and cost, is typically cost effective and can be completed within reasonable time frames. Parties are under an expectation by the courts to attempt this method, and if parties can come to an agreement, each will benefit.

Conciliation follows similar methods of mediation as there is also a third-party individual who will go between the claimant and defendant and listen to both sides of the argument. During the process of conciliation, the conciliator can make suggestions between the parties, ultimately aiding to solve the case sooner - this can be more effective sometimes as the conciliator may have better solutions than the claimant and defendant might not have thought of.  By taking away the superiority of just one side, conciliation provides a neutral decision which both parties are more likely to agree on. The case of Lomax v Lomax further highlighted the courts preference to ADR methods being tried, expanding past mediation, (Lomax v Lomax, 2019).
Evaluating the effectiveness of conciliation, it can be argued that it is extremely beneficial as the parties are given some element of control by being able to choose the mediator and be somewhat involved in the process. Conciliation also decreases the likelihood of hostility arising between the parties, which therefore allows for future business relations to remain intact. However, with the conciliator being given a significant role in the process, there are some instances where resolutions are forced upon the parties – resolutions of which that the parties might not be satisfied with. Decisions made by a conciliator are not always binding, therefore court proceedings could still occur. Even after successful mediations, some ‘followed by a series of conciliations, when the mediated agreement partially or totally breaks down,’ which demonstrates that conciliation is not always time effective, (Ladd & Blanchfield).
When analysing whether conciliation is cost and time effective, we can note two things – having a conciliator speeds up the process of the parties coming to a decision, however, there are slightly more costs involved compared to negotiation and mediation.

Arbitration is completed through arbitrators who will be educated on both sides of the argument and will then discuss between themselves to come to a final decision. Arbitrators are governed by the Arbitrators Act 1996. During this method of resolution, both the claimant and the defendant are not present and don’t have a say on the final decision. This can be seen as later option if the other methods stemming from claimant and defendant not being able to come to a decision between themselves.
Arbitration carries the key advantage of a qualified and experienced individual being the one who resolves the issue – their knowledge means that the decision reached will be informed and suitable to the issues the parties are having. The decision made by the arbitrator is also final and binding, therefore, parties must comply with the decision made. With the decision being practical and binding, this prevents the parties have repeated problems around the same issue. Furthermore, the arbitrator’s decision can be enforced in court, and is legally recognised without the court having to decide. This is not to say that parties have no control, parties are able to ‘impose certain constraints on their intended arbitrators’ including ‘through the operation of the legal, customary, ethical or statutory rules that regulate the arbitrators’ activities,’ (Derains & Levy, 2011). One of the main issues with arbitration is that it is particularly harder to appeal than the other dispute resolutions, therefore if parties are not satisfied with the decision, it leaves them in a tough situation. Additionally, as arbitration is carried out through a qualified individual, this results in the costs being significantly higher than other forms of ADR.
Of all the methods of ADR, it is clear that arbitration brings the most costs to the parties involved. It can be said that having a qualified individual involved in the process indefinitely speeds up the time, however, if parties are not satisfied with the decision reached extensive costs may be required when attempting to overturn it.

In response to the criticisms made directed towards ADR, there have been several reform suggestions proposed to improve the current system, which we will look at in turn.

A report published by the Civil Justice Council in 2021 examined the legality of the courts in placing an expectation on the parties to attempt ADR before court proceedings, (Council, 2021). The report debated whether mandatory infringed Article 6 of the Human Rights Act 1998. The Council recommended introducing further compulsory elements to ADR, arguing that it would be ‘both legal and potentially an extremely positive development,’ (Council, 2021).

Further to the Civil Justice’s proposed reform, the Ministry of Justice released their own proposals in 2022. The report stated that moving forward they would be ‘increasing the use of mediation is the civil justice system’ and to successfully implement the increase they referred to the Government’s plans of offering free one-hour phone calls from mediators to anyone choosing to go down the route for small claims. This is effective as it demonstrates how mediators can be beneficial, without forcing individuals to pay the costs.

Addressing the overall question of whether methods of ADR waste money and time, there are conflicting arguments. Methods of ADR that require little help from third parties are extremely cost effective - the more involved the third-party is, the higher the costs become. Reform suggestions put pressure on individuals to use ADR methods before turning to court, and cases demonstrate parties being penalised for not doing so. Assessing the arguments, a good solution would be for the courts to make negotiation compulsory, as well as provide parties with a specified time with a mediator. This recommendation would decrease the time and cost of ADR whilst working alongside the Civil Justice Systems proposals.
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