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This is the case of Miss Sarah Jones. I will set out below the following: 
· The offences Miss Sarah Jones is being charged with and the elements required for such crimes to have occurred. 
· The strength of the evidence against the client.
· The claims of Miss Davies (the victim) and how they could affect Miss Jones’ case.
· The advantages and disadvantages of Miss Sarah Jones if she is to remain silent during the police interview.
· How the courts are likely to treat the case of Miss Sarah Jones and allocate the case for trial. 
The offences at hand
Miss Sarah Jones is being charged with theft and assault. I will outline the offences and their requirements below in order to be able to advise the client correctly in the matter. 
i) Theft
Theft is outlined in section 1(1) of the Theft Act 1968 as “a person is guilty of theft if he dishonestly appropriates property belonging to another with the intention of permanently depriving the other of it”.
The actus reus of theft requires three elements to be satisfied: appropriation, property, and property belonging to another. The mens rea required two elements to be satisfied: dishonesty and the intention to permanently deprive the other of their property.
The sentencing for this crime, according to the CPS sentencing guidelines, starts from a Band C fine to the category range Band B fine and/or low-level community order (Theft – general).
ii) Assault
Assault is outlined in the common law and in section 39 of the Criminal Justice Act 1988. It is described in ‘Fagan v Metropolitan Police Commissioner’ (1968) as committing “an assault where he intentionally or recklessly causes the victim to apprehend immediate unlawful personal violence”. The Criminal Justice Act 1988 classifies assault as a summary offence.
The actus reus of assault has five elements which must be satisfied: 
i) There was some conduct on part of D – ‘Meade v Belt’ (1823) 
ii) V apprehended immediate unlawful personal violence (a battery) 
iii) Apprehension 
iv) Immediate – ‘Thomas v National Union of Mineworkers’ (1986) 
v) This was caused as a result of D’s conduct
The mens rea of assault can be carried out through direct intention, indirect intention or the subjective recklessness outlined in ‘R v Cunningham’ (1957).
The sentence of assault is outlined in section 39 of the Criminal Justice Act 1988 which recommends a maximum level five fine and/or a maximum of six months sentencing.
Nevertheless, there are aggravating and mitigating factors to be considered by the courts when passing Miss Jones’ sentencing. The aggravating factor would be that Miss Jones has a previous offence for which she was paroled for good behaviour. The mitigating factors would be that since her release she has maintained that good behaviour and character by volunteering for charities, has found religion, and is an active member of society. 
Strength of the evidence against the client 
The evidence against the client is the statement of Miss Davies and that of PC Norman Jenkins who arrested Miss Jones on the night of the charges. Moreover, we also have the facts as given by our client, Miss Sarah Jones. I will proceed to outline how the value of the evidence and its strength.
i) Theft 
Regarding the matter of theft, Miss Jones has told us that she found it on the street whilst on a night out. According to Miss Jones, as she was picking up the bag, Miss Davies attacked her and snatched the bag from her, shouting and claiming that the bag belongs to her.
The actus reus of theft is satisfied if the defendant ‘appropriates’ the property by assuming the ‘rights of the owner’ as per section 3(1) Theft Act 1968. ‘R v McPherson’ (1973) outlines that the assumption of the rights of an owner include the right to possess the property, the right to use it to consume it, destroy it, give it away, lend it, move it and price it. Considering Miss Jones was just picking up the bag, as any curious by-passer would do, she could not have appropriated the property because her actions do not imply that she was willing to appropriate the property.
The bag is classified as ‘property’ according to section 4(1) Theft Act 1968. 
It is still not yet known if the property belongs to another as required by section 5(1) Theft Act 1968 as Miss Davies has not yet shown proof of ownership. 
In terms of mens rea, dishonesty is assessed based on the ‘R v Ivey’ (2017) test. It is assessed if the defendant’s conduct was dishonest by the standards of ordinary decent people. Miss Jones merely picked up an expensive bag which was left on an alleyway – this would be common conduct by any by-passer who would see such an expensive item on the street. Moreover, there is no indication of intention to permanently deprive anyone of the item.
ii) Assault
The actus reus of assault is not so clear in the case of Miss Jones. Miss Jones has told us that as she was picking up the item, she was attacked by Miss Davies. It would seem that Miss Jones did not commit an assault which would cause the victim to apprehend immediate unlawful personal violence as the victim was the first to act in this instance.
In terms of mens rea, there seems to have been no direct or indirect action of Miss Jones as she was picking up the item when was attacked by Miss Davies. The ‘Cunningham’ subjective recklessness does not apply here because picking up an object from the street would not cause anyone immediate unlawful violence.
Miss Davies’ claims 
Miss Davies has told PC Jenkins that the bag belongs to her, and it was a gift from her grandmother. Nevertheless, she does not have a receipt and her grandmother has passed away. In such a situation and in the case at present, the burden of proof rests with the prosecution to prove to that the bag is Miss Davies’ property and she has property rights to it in order for the theft charge to be upheld. 
Advantages/disadvantages of remaining silent during the police interview 
The right to silence and how it operates is outlined in section 34 of the Criminal Justice and Public Order Act 1994.  Throughout my research into the matter and deciding which advice to give the client, I have outlined certain advantages and disadvantages of the right to silence during the police interview. 
One of the disadvantages is that according to section 34(1) and (2), if the accused relies on any facts in the trial which were not mentioned in the interview, the court and/or jury may draw such inferences as appear proper in determining guilt. Nevertheless, section 38(3) Criminal Justice and Public Order Act 1994 outlines that a person cannot be solely convicted on inference.
The advantages are that the interferences drawn differ on the particulars of each case and the advice from the solicitor as per ‘R v Argent’ (1997).
If the client is to rely upon advice from the solicitor, the advice must be ‘genuinely relied upon’ and the ‘real reasons’ for remaining silent as outlined in ‘R v Howell’ (2005). Thus, we must exercise caution if we are to instruct Miss Jones to exercise her right to remain silent. If we are to err in giving appropriate direction, Miss Jones’ right to a fair trial under Article 6 of the European Convention on Human Rights can be breached as outlined in ‘Condron v UK’ (2000).
Allocating the case for trial
The Magistrates’ Court Act 1980 outlines the three categories of offences: indictable offences, triable either-way offences, and summary offences. 
The offence of assault is outlined as a summary offence in section 39 of the Criminal Justice Act 1988 which automatically makes the offence triable in the Magistrates Court. 
The offence of theft is a triable either-way offence. This means that the magistrates can order to have the case trial in the Magistrates’ Court or in the Crown Court, depending on the severity of the case. The item allegedly stolen in this case is a medium-value item as it is valued at £5000. This would not make this a difficult or high-profile case; thus the magistrates can order to have this case trial in the Magistrates’ Court alongside the assault charge.
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