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Blanca Rodriguez Ruiz

Caring discourse

The care/justice debate revisited

Abstract The ethic of care has often been opposed to the ethic of justice
as offering a different and even a contradictory approach to moral
problems. This article argues that, from the perspective of the discourse
ethic, both approaches are complementary in a very fundamental sense,
since each one applies to one of two stages of moral reasoning that are as
different as they are interconnected. It argues, in particular, that while
justice is concerned with the justification and elaboration of norms, care is
concerned with finding a solution for specific moral situations. The article
then places considerations of care at the centre of ideal discourse and sub-
ordinates the importance of rational understanding and moral justification
to intuitive communication.

Key words application - care - communication - discourse - empathy -
family - friendship - gender - justice - justification - self-determination

1 Care vs. justice: a debate

Since the ethic of care worked its way into the field of moral thought
in the early 1980s, primarily by the hands of Carol Gilligan, Nel
Noddings and Sara Ruddick,! it has been the object of animated debates
among scholars from different social branches. Debates have mainly
revolved around three focal points. A first point concerns the relation-
ship between the newly developed ethic of care and the ethic of justice
that prevails in modern western thought. Following Hume in his under-
standing of morality as an ‘active virtue’ that ‘depends on some internal
sense or feeling, which nature has made universal in the whole species’,
Nel Noddings makes the ethic of care rest upon two such feelings.2 One
is the sentiment of natural caring; the other one is the remembrance of
that sentiment as felt in one’s best moments. Both sentiments lead to
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caring. The second one, however, leads not to natural, but to ethical
caring, because responding to our remembrance of care requires an
effort and therefore involves the notion of duty. I am obliged under this
ethic to engage in caring for persons who arouse in me the feeling of
remembrance of caring situations. I must do so, even if I do not natu-
rally care for these persons, because I am under the moral obligation to
live up to my remembrance of care, to the best picture I have of myself
as caring and being cared for. Ethical caring rests, in other words, upon
care for myself as a caring person.

This view of the self as embedded in relationships shaped by moral
duty contrasts with accounts of individuals as isolated, rational holders
of equal rights. This account is typical of modern moral theory and
has been labelled the ethic of justice. The contrast is reinforced by the
ethic of care’s concern for specific persons and for concrete real-life
situations, while the moral point of view of justice is characterized by
impartiality and universality. Justice rests on principles regarded as uni-
versally valid, formulated as abstract dicta that must be applied in
concrete real-life situations in a deductive manner. This is so because
justice is primarily concerned with individuals’ basic equality as human
beings and has therefore their equal treatment at heart. Justice reason-
ing is abstract reasoning. It is reasoning detached from the defining
features of specific circumstances and concrete persons, as it concen-
trates instead on their commonalties. Caring, on the other hand,
requires that each person be approached as unique. It demands that
attention be paid to the particularities of specific persons and circum-
stances, to the difference they make. Each individual is taken ‘as a
being existing in her own right’, not ‘as someone instantiating general
moral categories’.?

The question now is how the ethic of care relates to the ethic of
justice. Some have suggested that care thinking is reducible to traditional
modes of thinking in terms of justice,* that care is therefore but an
aspect of justice, mostly because considerations of care are also subject
to universalization. Thus regarded, ‘the ethics of care would not identify
a different voice, new at least to philosophy, but would rather present
a somewhat different way of listening to a familiar voice, emphasizing
elements previously ignored by moral philosophers’.> For the most part,
however, the ethic of care has been granted conceptual autonomy from
the ethic of justice and each has been thought to stand for a different
and irreducible way of approaching the same (sets of) moral problems.
This has led some scholars to establish a hierarchical order of sorts
between care and justice. Some consider care inferior to justice, so that
considerations of justice must validate or else trump considerations of
care,® whereas others believe the opposite to hold.” More conciliatory
positions advocate the reciprocal modulation of justice and care® and
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ultimately aim for an integration of both in one comprehensive morality
yet to be articulated.” Finally, the ethic of care has also been regarded
as independent from, though complementary with, the ethic of justice,
as covering areas this latter has thus far largely neglected, notably the
areas of family and personal relationships. A variation of this view
would identify morality, understood in universalistic terms, with ques-
tions of justice understood as questions of right and wrong. This would
leave care outside the field of deontology. Rather than moral questions,
care would cover evaluative questions of the good life, questions per-
taining to the fulfilment of an individual’s life plans and ideals that are
as such not subject to universalization.10

This leads us to the scope of the ethic of care, a second subject of
debate. Consider Noddings’ following statement:

... an ethic of caring implies a limit on our [moral] obligation. Our obli-
gation is limited and delimited by relation. We are never free, in the human
domain, to abandon our preparedness to care; but, practically, if we are
meeting those in our inner circles adequately as ones-caring and receiving
those linked to our inner circles by formal chains of relation, we shall limit
the calls upon our obligation quite naturally. We are not obliged to summon
the I must’ if there is no possibility of completion in the other. I am not
obliged to care for starving children in Africa, because there is no way for
this caring to be completed in the other unless I abandon the caring to
which I am obligated.!!

We cannot, it seems, care for everyone in the strong sense of the
term prescribed by the ethic of care. Concern for the specific circum-
stances and differentiating features of particular persons and situations
naturally limits our ability to care. Care requires closeness, be this
physical, emotional, cultural or otherwise, to the person we care for,
some kind of affinity with that person’s experience and needs, in order
that we can relate to that experience and suitably respond to these needs.
The ethic of care thus appears to be purely personal in scope, covering
relations among family members, relatives and friends. At best it might
also extend to others who share some of our experiences (a disability,
a specific problem, our sexual orientation), or our religious, ideological
or cultural values, in as far as those experiences or these values are con-
cerned. The ethic of care can then escape its purely personal dimensions,
but nevertheless remain parochial in nature.

Such a narrow construction of the ethic of care would seem to
confine it to the field of personal relationships, leaving justice to prevail
in the public realm. Care would appear to be at best unsuitable to
regulate social and political relations, at worst a dangerous controlling
value of these relations leading to cultural parochialism and narrow-
mindedness, even to intolerance and nepotism. Most scholars, however,
in particular scholars who sympathize with the insights of the ethic of
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care, object both to such narrowly drawn boundaries and to the
absoluteness with which caring is expected to prevail within those
boundaries. They urge for criteria that allow us to discern for whom we
must care, as well as when and to what extent we must do so, both in
our personal relations and beyond. The ethic of care would then only
be valid under two provisos. It must, on the one hand, go beyond the
personal and the parochial and play a role in the public sphere.'? On
the other hand, it must provide criteria to discern what has been called
‘good’,!3 ‘true’'* or ‘enlightened’’ care, from caring that is morally
flawed inasmuch as damaging for the caring person and/or for the
person cared for.1®

Most animated have probably been the debates concerning the
identification of the ethic of care with femaleness. Once more
Noddings puts the point boldly when she names the ethic of care a
feminine ethic and opposes it to the ‘masculine ethics of universal love
or universal justice’.'” Women, thus the assumption goes, relate to
others (primarily) as caring persons, whereas men relate to others
(primarily) on the basis of considerations of rights and justice. Carol
Gilligan is more cautious in this regard. In her rendition, the different
voice she claims to have discovered and aims to bring forth in her
work ‘is characterised not by gender but by theme’. ‘No claims, I state,
are made about the origins of these voices or their distribution in a
wider population, across cultures or time. Thus the care perspective in
my rendition is neither biologically determined nor unique to women’.!8
Nonetheless, the characterization of the ethic of care as typically
feminine, and of the ethic of justice as typically masculine, is pervasive
in her rhetoric and controlling in her examples. In Gilligan’s work the
association of the different voice with women stands as an empirical
observation.

This is a controversial point. Many scholars have turned against the
gendered account of care and justice. Some have challenged the empiri-
cal evidence on which such an account rests. Thus a number of studies
point to the similarity of women’s and men’s thinking about moral ques-
tions at one or more age levels, and at the same level of education and
occupation.!® Others go further to question the representativeness of the
cases Gilligan brings forth as the factual basis of her claims, even the
fidelity and impartiality of her account of these cases.?” To be sure, many
scholars endorse the gendered account of care and justice at an empiri-
cal level.?! Yet some among these find a further ground for criticism in
the absence of an explanatory level going to the source of whatever
differences might actually exist between men and women. Due consider-
ation of men’s and women’s gendered socialization as determinant of
their different approaches to morality is found missing,?? despite wide
agreement that differences in men’s and women’s moral reasoning are a
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reflection of specific social structures of gender differentiation and
domination. But if this is so, then building uncritically upon such struc-
tures, identifying femininity with the voice a woman utters while ‘[a
man’s] foot is on her throat’,23 can only help to reinforce women’s sub-
ordination to men.24 In addition, the absence of an explanatory level,
the inattention to the social subtext of different approaches to morality,
is also criticized for melding women’s views into one single voice,
regardless of considerations of culture, race or class.?® Just like the ethic
of justice, the ethic of care seems to have fallen victim to oversimplifi-
cations drawn from the perspective of a dominant group, this time
claiming universality for what presumably is western, white, middle-
class women’s voice.

I will not dwell on this latter debate in this article. I will simply
assume that, whether or not there are actual differences in men’s and
women’s moral reasoning, the ethics of care and justice do mirror,
respectively, our symbolic understanding of women and men.2¢ They
reflect, that is, what our western societies expect from them as genders.
The implication is that any uncritical division between these two ethics
along gender lines, whatever its descriptive force, should be regarded as
suspicious, as both a product and an enforcing mechanism of social
structures of gender domination.

Nor will T concern myself with the question of the proper scope of
the ethic of care, at least not directly. I will rather concentrate on the
relationship between the ethic of care and the ethic of justice. In
particular, I shall argue that both moral approaches are not only com-
patible, but also they are complementary in a very fundamental sense.
More precisely, I would like to point ‘to a more basic dimension of
human relationships which incorporates, without compromising, all the
features of [justice and care]’.2” I am referring to human communication
as thematized by the discourse ethic.

2 Merging care and justice in discourse

The discourse ethic offers a model of moral justification through free
discussion. Only through discussion among free and equal individuals
can we conclude what is morally right, draft moral norms and justify
moral action. To this end, everyone must be equally free to join in
ongoing discussions on matters that interest her or to initiate new dis-
cussions. Similarly, actual participants in discussions must enjoy equal
freedom to defend their views and to question the views exposed by
others.

Communication and interchange with others are also at the core of
care. Indeed, as a communicative ethic, the discourse ethic shares with
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the ethic of care a vision of individuals as fundamentally embedded in
relationships, of various kinds and degrees of proximity, that make up
individuals’ social context and contribute to shaping their identity. Inter-
estingly, the discourse ethic combines this vision of individuals with a
deep concern for their autonomy or self-determination. Only it does not
conceive of self-determination as freedom from encumbrances. Rather,
individuals are thought to build their identity as autonomous beings, as
beings aware of their own will and needs and of their capacity to
respond to them satisfactorily, from within the complex contexts of
communicative (social) relations to which they are part and which
condition them in a fundamental, constitutive sense.?8 More specifically,
an individual derives her identity from the unique combination of her
natural, social and material circumstances. This does not make identi-
ties static. Rather, the identity of an individual and that of the different
social groups she belongs to define one another in a symbiotic relation-
ship where both elements are equiprimordial.2? Nor are individuals con-
demned to bearing with their encumbering relations uncritically. An
autonomous person is one who builds her identity, who defines her will
and needs, by subjecting her encumbering circumstances to critical
scrutiny. She is someone who can critique some of her interlocking social
relations and roles from the standpoint of some of her other ones, who
can thus assume ‘reflexive role-distance’.3 Guaranteeing the autonomy
of participants in discourse amounts to safeguarding the conditions for
such a self-critical stance and for acting upon it, notably by preventing
the formation of power relationships that would erode participants’
self-determination.3!

Thus the discourse ethic is not concerned with our capacity to
achieve isolation. Instead, it assumes our relatedness, our social
embeddedness, and is concerned with our critical ability to reflect on it.
Inasfar as this account connects the discourse ethic with the ethic of
care, it suggests that the discourse ethic embraces only instances of care
that respect the self-determination of everyone involved. It embraces
only caring relationships that are fulfilling for the person that provides
care and empowering for the person that receives it and thus qualify as
good or true, as enlightened or indeed as just caring relationships.
Justice constitutes the backdrop of care. At the same time, people’s
relatedness in discourse is such, our proximity with others links our fate
to other people’s fate to such an extent, that solidarity comes forth as
the flip-side of justice. Justice does not exist without solidarity; the one
conceptually requires the other.32

In sum, the discourse ethic is committed both to individuals’ related-
ness and to their self-determination. This makes it a likely bridge
between the ethic of care and the ethic of justice. Admittedly, the dis-
course ethic still appears to side up with justice and against care in some
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important respects. Take, in particular, its commitment to universality
and its commitment to rationality. However, a closer look allows us to
qualify the position of the discourse ethic on these points and to bring
discourse and care closer together. Consider, first, commitment to uni-
versality. The discourse ethic aims at universal agreement on moral
matters. More specifically, it aims at attaining moral norms by universal
agreement in ideal speech situations. Ideal speech situations are defined
by universal participation, limitless knowledge and endless time for dis-
cussion. In ideal speech situations, norms must be accepted by everyone
who thinks that she is affected by them. This is a normative ideal. In
practice, the aim is not to reach actual agreement on norms, but to draft
norms that, as far as one can tell, could be accepted by everyone affected
by them. Now only questions that could receive universal answers
belong to the field of morality. These are typically questions that concern
individuals® self-determination, what have traditionally been labelled
questions of justice. Different from these are questions that pertain to
considerations of the good life, to the views of a specific person or group
on what qualifies a lifestyle as good. Such views are regarded as private
matters. They do not concern individuals’ self-determination, but indi-
viduals® self-realization according to their own life plans and vision of
the good. Consequently, questions pertaining to the good life cannot
receive a universal answer; they stand out of the moral domain alto-
gether. Against this theoretical background, Habermas aligns questions
of care with questions of the good life. He binds care to a person’s self-
fulfilment rather than to her self-determination and leaves it out, as a
result, of the field of morality.33

Communitarian critics of the discourse ethics have taken issue with
the division between morality and questions of the good life. They have
argued that all moral questions can ultimately be reduced to questions
of what is good for (all of) us — for all of us who share a communi-
cative ethic.3* One could also argue in this vein that universality does
not amount to generality, that the requirement that norms be universal
does not prejudge the scope of application of norms. A moral norm
could be drafted in extremely narrow terms and still be universal if
everyone affected by it could agree on the consequences of its general
observance within that scope. Now, as a communicative ethic, aimed to
bring about understanding and agreement through discussion, the dis-
course ethic calls for close concern for details. Indeed, the more we
abstract from details, the more information we will be rejecting as irrel-
evant, to the detriment of our understanding of the issue under dis-
cussion.?’ The more we consider the specific and differentiating features
of concrete persons and situations, the more we will be able to respond
to the requirements of these persons and situations adequately. The
narrower the scope of application of a norm, the more likely it is to
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have these requirements at heart and the more will it then comply with
the purpose of discourse.3®

From a discourse-theoretical standpoint, Seyla Benhabib also makes
the division between morality and questions of the good life a central
point of disagreement with Habermas. Yet unlike communitarian critics,
Benhabib does not reject the division; she simply rejects overly rigid
accounts of it. She argues that a communicative ethic precludes a priori
definitions of the field of morality on the basis of the universality prin-
ciple and the resulting exclusion of certain discussion topics as pertain-
ing to questions of the good life. Under a communicative rationale, any
participant in discourse is free to bring any issue up for discussion; ‘the
agenda of the conversation is radically open’.3” No matter, nor the
means of discourse itself, the language it uses and the way this is inter-
preted, can be regarded as pre-decided.3® Different voices and, just as
importantly, different ways of listening,3* must all find their way into
discourse. This means that only in the context of discourse can we settle
whether an issue pertains to morality or to the good life, whether it
affects individuals’ self-determination and therefore deserves a universal
answer, or else affects their self-realization and must be solved privately
by the individual or individuals concerned. The line between questions
of justice and questions of the good life must thus be subsequent, not
prior to the process of discursive will formation.4? Indeed, at the core
of moral debates often lies a disagreement on whether a given issue
touches on self-determination and deserves a universal answer, or rather
concerns self-realization and must therefore receive a private answer by
each person concerned. The spirit of the discourse ethic is thus best
captured by a flexible definition of the boundaries of the moral domain.
Moreover, conceiving of self-determination as relational and of justice
as impregnated with solidarity, as the discourse ethic does, is bound to
result in an expansion of morality and the need for universal answers
to questions that more classical accounts of justice would regard as
questions of the good life and, more specifically, as questions of care.
There is indeed an observable trend in this direction. Claims that justice
must also prevail within the family are a case in point.#!

Consider, secondly, the discourse ethic’s commitment to rationality.
Discourse-theoretical discussions aim at reaching an agreement on
moral questions among all participants on the basis of the strength of
the best argument. This appears to lay the emphasis on rational argu-
mentation.*? Indeed, and according to Habermas, ‘[E]xactly those
action norms are valid to which all those possibly affected could agree
as participants in rational discourse’.*> Emphasis on rationality restricts
the scope of morality. It is widely responsible for the exclusion of
questions of care from that scope. Yet such restrictions are not in tune
with a communicative ethic. A communicative ethic committed to
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unhindered interaction among individuals must seek perfect understand-
ing beyond the limits of rationality. To this end it must allow for deliber-
ation to be impregnated with emotions. Habermas himself regards the
merging of reason and emotion in discourse as a mark of mature moral
judgement.** He sees this as inherent in the requirement that partici-
pants in discourse take the viewpoint of all others in order to appreci-
ate the force of their arguments. Everyone must try to see questions
through the eyes of every other participant, so as best to comprehend
their views before being in a position to embrace or refute them. Every
participant in discourse must thus exercise an enlarged mentality toward
every ‘concrete other’, an operation that merges cognition and emotions,
rationality and empathy.*

3 Applying care, justifying with justice

To summarize, the discourse ethic combines respect for individuals’ self-
determination with an acknowledgement of their relatedness; it requires
that moral norms be universal while allowing them to take detailed
account of individual circumstances; it qualifies rationality with
empathy and emotions. Much of the tension between justice and care
thus seems to vanish within the discourse-ethical project. Nevertheless,
regarded through the lenses of the discourse ethics justice and care
continue to stand for different moral viewpoints. Justice still appears to
be more abstract and rational than care. Conversely, care is still more
concerned for details, and for more details, than justice is and also pays
closer attention to emotions than justice does. We cannot therefore be
satisfied to point to the discourse ethic as a framework where justice
and care do not conflict. The question now is how exactly these two
moral perspectives fit within the discourse ethic, how they relate to each
other in this context.

I will approach this question by turning to the distinction between
the justification and the application of norms, between justification and
application discourses, explored by Klaus Giinther.*¢ The justification
of norms poses a motivational problem. Justification discourses are con-
cerned with the reasons for adopting a norm and are made up by argu-
ments that bear on the grounds for its adoption. The application of
norms, on the other hand, poses a cognitive problem. Application dis-
courses must find the most adequate norm to regulate a specific situ-
ation. To this end, account must be taken of all the defining features of
the situation at hand, as well as of all the norms that could arguably
apply to that situation. This requires sensitivity to identify those
features, to appreciate their moral relevance and to identify the norm
best suited to regulate them.*”
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In ideal discourse, carried out under conditions of perfect knowl-
edge, unlimited time and universal participation, the justification and
the application of norms constitute one single moment. The justification
of a norm includes an account of all the possible present and future
situations in which the norm could be applied; the problem of its
application remains embedded in its justification. On the other hand,
participants in real discourse cannot elaborate comprehensive norms
providing detailed and final answers to all moral questions, as they are
subject to the double contingency of time pressure and limited knowl-
edge. Norms adopted under this double contingency do not take
account of all practical situations to which they can possibly apply, but
only of the situations that participants in their justification discourses
could foresee at the time of a norm’s adoption.*8 Indeed, aware of their
limited knowledge and time for discussion, participants in real discourse
must call discussions to a halt and reach interim conclusions to serve
provisionally as norms, as the basis for moral action, under the under-
standing that discussions can be resumed whenever participants wish to
do so.

A gap exists, therefore, between the justification and the actual
application of norms in real discourse. Because of the provisional char-
acter of norms, when all the features of specific situations are contem-
plated, some will always appear to be uncovered by any existing norm,
while others will appear to fall under several and often contradictory
ones. The application of norms thus comes forth as a different problem
from that of their justification, a problem that must be solved in the
context of a different type of discourse. Whereas justification discourses
rest on arguments that there are sufficient grounds to adopt a norm
under unaltered circumstances, application discourses rest on arguments
that a given norm is the most appropriate one to regulate a particular
situation all circumstances considered.*® In particular, application dis-
courses take account of all the norms within a system and confront them
with all the features of a particular situation that could be relevant for
the application of those norms.’® Which norm best fits a situation is
then decided with a view to the coherence of the normative system: it
will be the one whose application is most in accord with all other norms
applicable to the situation and with the variety of meanings the given
situation enshrines.®! Appropriateness thus translates into coherence.

The distinction between justification and application corresponds to
the distinction between the moral agent as legislator and as judge.>?
More relevant to our purposes, this distinction bears on the distinction
between the ethics of justice and care. Indeed, my contention is that
what is usually labelled as justice reasoning is reasoning aiming at the
justification of norms. It is reasoning concerned with a norm’s universal
validity, hence with equality. As such, it relies on some abstraction from
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the situations to which norms will be applied. Care reasoning, on the
other hand, aims at the application of norms. It naturally tends to take
account of every feature of a given situation so as best to ascertain which
norm should be applied as most appropriate in that specific situation. It
is therefore reasoning concerned with particularity and with difference.

From this perspective, care stands as the guiding criterion for the
solution of cognitive problems leading to the application of moral
norms, whereas justice is made to bear on their justification. This would
seem to support the view that justice and care represent different and
unassimilable approaches to moral phenomena. They would seem to
relate, as Carol Gilligan has suggested, as ambiguous figures, so that as
you focus on the one the other becomes blurred.>3 It would appear that
‘there is no third, “mature”, single integrative moral perspective within
which each orientation has its place’.’* However, justification and
application discourses, justice and care, do not relate as ambiguous
figures. Remember, above all, that justification and application, hence
justice and care, merge into one in ideal discourse. As they conflate into
one, justice and care ideally become synonyms.

This ideal is controlling for real instances of discourse. The conjunc-
tion of justice and care remains an ideal to be pursued in all contexts,
from the most personal and informal to the most institutionalized
relationships, as can be the relationship between individuals and public
power. Here as elsewhere, care and justice ideally conflate into what a
specific person requires in order to enjoy self-determination in a delib-
erating society. In real discourse, moreover, justification and application
discourses not only complement one another, but at the same time also
permeate and inform each other from within. Justification discourses,
hence considerations of justice, do not find their source in a priori
principles. They are triggered instead by real-life situations. More
specifically, they are triggered by the perception of some situation as
morally problematic, accompanied by a concern for the need to respond
to the situation adequately.®® The creation of norms thus rests on
(natural or ethical) caring, conceptualized as moral perception. It rests
on sensitivity for the specific moral features of a certain situation and
on the feeling that one must respond to that situation in a suitable way.

Conversely, if arbitrariness is to be avoided, the particularistic mode
of reasoning of discourses of application, hence of care, must be subject
to the check of justification discourses, hence of justice, at three differ-
ent levels. First, the moral correctness of a specific discourse of appli-
cation must be verified in a discourse of justification, where it must be
checked whether the same norm would be equally applied in other cases
that are similar in a relevant way. In other words, the act of selecting
the norm that applies to a specific case must be considered valid where
relevant circumstances remain unaltered. This explains why, in the legal
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field, decisions taken by the judiciary in application discourses engross
the normative background as judicial precedents to be considered in
future judicial decisions.>®

Second, and as a premise to the above, justice controls which
features of a situation can be regarded as relevant, and how relevant,
thereby controlling which other cases can be considered ‘similar’ to the
case at issue. In particular, the relative relevance of each feature is
measured by how it bears on individuals’ self-determination.’”
Ultimately, some features will have to be discarded as irrelevant for the
sake of impartiality.

Third, and as a premise to the above, justice qualifies care at its very
inception by setting the boundaries of application discourses. Justice
controls how detailed our understanding of a situation must be in dis-
courses of application. As Laurence Blum puts it, ‘{o]nce one perceives
a particular situation as a moral one, calling for a moral response, there
remains an issue of the degree of detailed understanding . .. that one
needs in order to make an adequate moral response’.’® This is deter-
mined by how the situation affects our self-determination. Now a situ-
ation can affect our self-determination directly, because we are
personally involved in it, or indirectly, because it affects someone with
whom we stand in some sort of relationship. Relationships shape the
identity and self-determination of the individuals that are a party in
them. The circumstances of one party matter to the others and that this
is so matters to all the parties involved. Understanding others and being
understood by them are here matters of self-understanding, the premise
of critical self-determination. This is the more so the closer is the
relationship. The closer we are to someone involved in a given situation
the more insightfully will she expect us to respond to that situation and
also the more will we be interested in doing so, the more will our doing
so be relevant for both her self-determination and our own. Hence the
more detailed must be our understanding of the situation.’ Discourses
of application come here, as a result, closer to reality.

On the other hand, we are less likely to be interested in (to care for)
the details of situations involving strangers, just as we are less likely to
be interested in disclosing to (some) strangers (some) details of (some
of) the situations in which we are involved. Limiting the disclosure of
personal details is justified, above all, in the context of power relation-
ships, by the risk that disclosed information be used to our disadvan-
tage in a manner that threatens our self-determination. The risk exists
even if we assume that power relationships comply with the discourse
ethic, in that they have a communicative basis, or at least rest on the
free consent of everyone involved. Assuming that this is the case, we
can be made to disclose personal information in the context of a power
relationship only inasfar as required by the internal logic of the
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relationship. To this extent, consent to disclosure must be considered
implicit in consent to the relationship.t® More generally, reluctance to
disclose information is justified by the risk of falling prey to power
relationships that might arise anew on the basis of the information dis-
closed.®! This applies regardless of how immediate we perceive this risk
to be, whether or not our perception of the risk is well grounded, even
whether our reaction against disclosure is rather instinctive or the result
of a rational analysis of the risks involved. Indeed, the mere fact that
certain others know certain details of our lives can make us feel too self-
conscious for self-determination. Self-determination thus entails a right
to control who can gain information about what details of our lives.

To summarize, justification and application discourses are funda-
mentally interwoven; neither of them can be conceived without the
other. Considerations of justice and justification discourses are triggered
by care, while care and application discourses are shaped by consider-
ations of justice in three important ways. First, justice subjects every
discourse of application to universalization, thus making sure that the
application of a norm to a specific case is valid under unaltered circum-
stances. Second, and prior to the above, justice sets the relative relevance
of the features of a situation being considered in an application dis-
course. Third, and prior to the above, justice determines which features
of a situation must be taken into account in application discourses,
thereby controlling how detailed application discourses must be. More
specifically, justice requires that application discourses be brought to a
halt at the point when they would threaten self-determination.

Now note that the requirements of justice do not open a gap
between application and justification discourses. Justification rests on
information collected in application discourses, but only inasfar as
application discourses conform to the requirements of justice. This
means that the requirements of justice, or self-determination, shape
justification discourses in the same measure as they shape application
discourses. Even subject to the limits of justice, application and justifi-
cation discourses can (ideally) merge into one.

On the other hand, bringing discourses of application to a halt does
create a gap between justification and application discourses, on the one
hand, and real life, on the other. Now, being close to real life, indeed
conforming to reality, is the final aim of discourse. Ideally, discourse
aims at considering every aspect of the situation being discussed. Just
as the gap between the justification and the application of norms, the
gap between discourse and reality disappears in ideal discourse. To this
end, ideal discourse rests upon perfect insights into reality. But if this is
so0, and on the basis of the preceding considerations, it then follows that
ideal discourse can only take place in the context of close relationships
inasfar as they remain unspoiled by elements of power.
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4 As particularity triumphs

Let us briefly recollect. From the perspective of the discourse ethic,
justice and care stand for two different albeit complementary
approaches to moral issues, each of which corresponds to a different
stage in moral reasoning and action. Justice prevails in the elaboration
of moral norms, whereas care prevails in the process of their application.
Nevertheless, the justification and the application of norms constitute
one single moment in ideal discourse. Also in real discourse they are
fundamentally intertwined. So are, therefore, considerations of justice
and considerations of care. This makes sense of the common observa-
tion that there can be no justice without care, nor any true care without
justice.? Also the remark that a society can survive without justice but
not without care®? is confirmed by the foregoing account. For in the
above rendition norms do not derive from a priori principles, but are
rather constructed by abstracting from the solutions given to concrete
real-life situations. They are arrived at not deductively, but inductively.
In this sense, care logically precedes justice.

Now it is not difficult to understand why justice has been associ-
ated with men, at least with western men,®* while women have been
identified with the ethic of care. The situation bespeaks men’s tra-
ditional role as drafters of norms and women’s exclusion from that
role. Women have not traditionally taken part in the elaboration of
norms at the moral, the legal or the practical level. They have rather
been expected to apply norms previously created by men. This explains
why, when facing moral action, men are expected and might usually
feel compelled to make abstraction of details and concentrate on the
validity of general norms. Women, on the other hand, are expected to
contemplate as many details as possible. They might indeed tend to do
so. They might even feel compelled to circumvent existing norms when
all seem unfitting to a specific case, and opt for ad hoc solutions; but
this only means that women as well as men have widely internalized
the division of moral roles along gender lines that prevails in our
societies.

Creating (general) norms is a western male ideal. It responds to the
modern ambition of making sense of human behaviour according to the
principles of equality and freedom, from which women have long and
largely been excluded. In the legal field, this corresponds to the codifi-
cation project, to the ambition of organizing a system of norms that
replaces pre-modern sectarianism and arbitrariness. However, this has
required norms to rest upon oversimplified accounts of human behav-
iour. Modernity has typically regulated human behaviour on the basis
of presumptions, the controlling one being that individuals are free and
equal and should be treated as such. Modern legal history can be read
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as a continuous effort to qualify the strong presumptions underlying
modern laws, as a struggle to narrow the gap between presumptions
and real life, under the leading ideals of equality and freedom. The result
has been an increasing concern for substantive and not merely formal
equality and this has led to increasing attention to details, to individuals’
specific and differentiating features, contemplated through the prisms of
their equal rights of freedom.

The increasing attention to details characteristic of late modernity
explains the present decline of general legal norms. Norms drafted in
general terms that presume equality among their addressees are being
largely replaced by programmatic laws that leave the administration
scope for the adoption of substantive decisions, beyond its traditional
executive role, on the basis of a detailed understanding of every situ-
ation at hand.® In a similar vein, as concern for the particular and the
ideal of substantive equality prevail, courts pay ever closer attention to
the circumstances of the cases they solve. Their decisions are sometimes
so narrowly related to these circumstances that, although they are
universalizable, they can conceivably fit rather few further cases.
Universality then becomes a largely intellectual exercise.

Against this background, the ethic of care has the double merit of
stressing the moral relevance of discourses of application, regarded as
moral operations in their own right, and of calling attention to the sym-
bolically female features of this operation. It brings forth the import-
ance of particularity and casuistic details, a traditional concern of
women, at a time when modern attachment to general norms is declin-
ing. Also importantly, the ethic of care emphasizes the moral dimension
of private relations. In so doing, it propounds the expansion of morality
beyond the public field, where individuals have traditionally been
regarded as independent rational operators, to the context of personal
relationships, where individuals’ encumbrances and emotional involve-
ment are most salient. Furthermore, and this is perhaps its greatest
merit, the ethic of care has developed a language to phrase the moral
dimension of family and other close personal relationships. Special
attention is paid to the family, under the implicit claim that, as moder-
nity breaks into the family walls, what goes on within them becomes a
matter of moral concern.

Indeed, what often goes on in the family, as in other close personal
relationships, is a great deal of care. This is the more so the closer the
relationship and the more it is free of elements of power. It is particu-
larly the case within families that partake in the ideal of self-
determination.®® The more this is the case, the more family members
have an interest in everyone paying close attention to the particular
circumstances of all others and of the situations in which they find
themselves. In such contexts, discourses of application take account of
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every detail that seems relevant to the situation. Here what has been
called ‘detail’ particularity®” prevails. Detail particularity amounts to
concern for a highly detailed understanding of specific persons in specific
situations. Accordingly, detail particularity makes every detail count.
Every feature of a person and of the situation she is in counts as relevant
and contributes to shaping behaviour towards that person in that
specific situation; that this is so matters to the self-determination of
every party in the relationship. The result is that behaviour is usually
tailored to fit a situation and can hardly be extrapolated beyond it. Dis-
courses of justification are here most particular, while the universality
required from application discourses is least likely to be of practical con-
sequence.

Detail particularity denotes, in brief, deep caring for others and their
specific circumstances. To be sure, this does not rule out considerations
of justice. Also in the form of detail particularity, care remains under
the check of justice and justification discourses. In the family, justice
ensures that care respects the equal freedom of everyone involved, that
the numberless situations with moral salience that make up daily family
life are solved with a view to enhancing the self-determination of its
members, understood in a discourse-theoretical critical sense. What
specifically characterizes close personal relationships, including family
relationships committed to self-determination, is that here everyone’s
self-determination is thickly intertwined with everyone else’s, that the
goal of self-determination requires us to pay close attention to the details
of moral situations involving one party in the relationship. In a close
personal relationship all parties wish detail particularity to prevail,
because detail particularity enhances the self-determination of all of
them. Not all details of a given situation have the same relative import-
ance, however, and it is the role of justice to assess that importance.
Most notably, justice prevents details from being considered in a manner
that can threaten the self-determination of family members, as can
typically happen with features such as gender or age. Universalization
can rest on details only inasfar as they are considered in a manner com-
patible with justice.

Although detail particularity is shaped by considerations of justice,
it embodies the spirit of care. Care is concern for all details of a situ-
ation and stands for the tendency to consider them all in application
discourses. Although justice must certainly check this tendency, care
seeks to make application discourses as detailed as possible, ideally to
make them coincide with real life. Detail particularity actualizes this
aim. Detail particularity renders every moral situation unique and in
need of an equally unique response. In so doing it brings care and appli-
cation discourses closest to real life, hence closest to the standards of
ideal discourse.

Downloaded from http://psc.sagepub.com by carol hughes on October 10, 2009


http://psc.sagepub.com

789

Ruiz: Caring discourse

5 Integrating empathy and reason, enlarging discourse

Care rests upon detail particularity and ideal discourse rests upon both.
Consequently, ideal discourse can take place only in the context of close
personal relationships. Indeed, inclusive participation, ample if not
perfect knowledge and long if not limitless time for discussion are all
the more possible, the more intense, intimate and long-term human
relations are within a given discourse framework. This means that, while
justice and care, justification and application discourses, ideally merge
in all contexts, both types of discourse only come close to reality in the
context of close personal relationships.

Detail particularity forces us more than ever to expand the concep-
tual scope of discourse beyond rationality. Taking every detail of a situ-
ation into account requires a strong capacity to empathize with the
individuals involved in the situation. Every individual must be under-
stood as a being existing in her own right, rather than as ‘a simple pro-
jection of what one would feel if one were in her situation’.68
Application discourses are all the more impregnated with feelings the
closer they stand to reality and so are the justification discourses into
which they translate.

Now qualifying reasons with empathy is one thing. Yet detail par-
ticularity presses upon us the question whether we can conceive of
instances of discourse that rely exclusively on empathetic communi-
cation. This is especially so as we confront individuals incapable of
rational communication, yet who can express their will and needs in
some way or other and who also expect a response when they do so. It
is the case of small children, the mentally impaired, the senile. The
crucial question is, can these individuals be considered participants in
discourse? Whether this is so depends on whether we can presume them
to have an interest in participating in discourse. This depends, in turn,
on whether we can presume them to have some capacity for critical self-
determination and for expressing it in some manner. If we do, we must
then abandon conceptions of discourse that have rational communi-
cation at their core.

Sara Ruddick’s notion of ‘embodied wilfulness’® appears useful in
this regard. With this notion Ruddick expresses the double circumstance
that capacities of will are often expressed bodily, including bodily
speech, and that they can be curtailed by subjecting human bodies to
pain, to fear of pain or to memory of pain. Ruddick uses this notion
mainly to denounce instances of domination that take place through the
infliction of bodily or mental pain. Accordingly, commitment to
embodied wilfulness is conceived as a ‘self-conscious commitment not
to dominate’, by ‘relinquishing the conception of a person as an object
of property and renouncing the ambition to appropriate her affection
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or labour or to intrude upon her body or mental life’.”% Yet the notion
of embodied wilfulness appears to go beyond freedom from violence to
stand more broadly for freedom from domination, hence for self-
determination. The merit of the notion lies in that it emphasizes the
importance of bodily speech as a form of communication that can
channel both acts of domination and expressions of self-determination.
It thus allows for self-determination to be expressed in non-rational
forms.

The notion of embodied wilfulness urges us to identify individual
will as expressed in non-rational forms of communication, such as
bodily speech, and to respond to the will thus made manifest. More
importantly, this notion allows us to think of individuals incapable of
rational communication as possessing some capacity for self-
determination. This is so even though persons unfit for rational com-
munication must express their self-determination in relations of
necessary inequality. It is so, moreover, even where such persons may
lack an understanding of their own identity as separate individuals
and/or of their connection with others — where their self-determination
can only be preserved by others who relate to them. It is so, further-
more, even where embodied wilfulness can be expressed in manners that
are self-destructive, aggressive or in some direct or indirect way
harming to self or others. Some control over embodied wilfulness
appears necessary in such cases. Yet, as Ruddick also emphasizes, it must
be exercised in a spirit of self-restraint. An appropriate balance must be
found between irresponsible permissiveness and coercive paternalism.
The point of balance lies on the ideal of self-determination. This is so
even where self-determination amounts to little more than the self-
definition of a person’s needs and wants and of the ways to satisfy them.
Needs and wants expressed through embodied wilfulness must be
responded to whenever possible — a right balance must be achieved
between our needs and wants and those of others. Bearing the ideal of
self-determination in mind, we must be able to ascertain when certain
behaviour is or might turn out to be truly harming and when we dis-
approve of it on different grounds. This requires a great deal of care, a
commitment to detail particularity. Only thus can unequal relations
remain free from (non-discursive) elements of power, from power that
endangers others’ fitness for discourse. Only thus can we preserve our
own understanding as discursive individuals.

Naturally, bodily speech plays a more important role in close
personal relationships. Here rational discourse is less relevant in pro-
moting our self-determination than are less rational and less explicit
modes of communication based on empathy and intuitive mutual under-
standing. In the context of close personal relationships, having to make
one’s standpoint explicit and to explain it rationally stands as a second
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best to less than explicit speech and to intuitive understanding of that
speech. We run the risk of missing the goal by aiming at it.”! The less
explicit communication needs to be, and the less it needs to rely on
rational explanations, the more attuned and the closer a relationship
can be presumed to be; the more discourse and reality will blend into
one.

This brings us back to ideal discourse. The foregoing considerations
portray a vision of ideal discourse as intuitive and empathetic rather
than explicit and rational, where explicitness and rationality create a
gap between discourse and reality (real feelings, real will, real needs)
that necessarily renders discourse less than ideal. This vision of ideal
discourse recalls Nancy Fraser’s account of a fully panopticized society,
of a society where every member is under the perfect gaze of every other,
hence where everyone is every other’s omniscient guard and naked
prisoner. Fraser proposes an account of such a society, not as a threat
to, but as the sublimation of the ideal of self-determination. Where

. normalising power has become so omnipresent, so finely attuned, so
penetrating, interiorized and subjectified, and therefore so invisible ...
hierarchical, asymmetrical domination of some persons by others would
have become superfluous . .. The disciplinary norms would have become
so thoroughly internalized that they would not be experienced as coming
from without. The members of this society would, therefore, be
autonomous.”?

Just as members of Fraser’s fully panopticized society have internal-
ized the supervision exercised by every other, to the extent of making it
unnecessary in practice, ideal discourse aims at every participant’s
internalization of one another’s will and needs. Making one’s will and
needs explicit becomes redundant in this context. Indeed, through the
interiorization of supervision, and as Fraser points out, ‘the members of
the fully panopticized society are in an ideal speech situation” also. This
does not preclude solitude. In ideal discourse, individuals’ need to
retreat, to take shelter in their solitude for rest, reflection or for the sheer
enjoyment of their aloneness must be perceived as acutely and respected
as faithfully as the terms of their interaction with others. The aim of
ideal discourse is not that everyone should appropriate (expropriate)
everyone else’s needs and wants as their own. It is rather that everyone
should acknowledge and respect those needs and wants as the needs and
wants of others, and as they are made manifest by others. Respect for
solitude is accordingly crucial in this context. We cannot respect and
respond to the other as other, without each being allowed a return to
oneself.”3

Just as crucially, ideal discourse does not stand as a challenge to self-
determination. As in the fully panopticized society, domination in ideal
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discourse is diluted through its general accessibility, which here consists
in the generalization of intuitive access to the conditions of one another’s
self-determination leading to the internalization of these conditions.
Moreover, the internalization of these conditions rather enhances self-
determination, provided it takes place under conditions of perfect
reciprocity and given general awareness that this is indeed the case.” It
makes participants in ideal discourse aware of how interrelated indi-
viduals’ conditions for self-determination are, hence of how the self-
determination of each individual depends on everyone else’s.
Deliberation then only needs to be resorted to where intuition and
empathy fail. Deliberation must indeed be resorted to in such situations,
as a means both to call attention to the failure of intuition and empathy
and to ensure that this circumstance does not come to endanger self-
determination. Explicit communication is both a sign that something in
the relationship has gone amiss, that the conditions of discourse are no
longer ideal, and a means of restoring the relationship and the con-
ditions of discourse. Admittedly, the need for too much explicit com-
munication might damage a context for ideal discourse to the extent of
making its restoration unlikely. In this sense, to borrow an image,
explicit deliberation resembles ‘the net underneath the tightrope act
[that] keeps people and their lives from being ruined if they fall off the
wire. But the act is ruined if the net actually comes into play’.”’ Just as
the net ruins a specific act for the sake of people’s lives, explicit dis-
course ruins a specific instance of communication, even a specific com-
municative context, but it does so for the sake of preserving people’s
self-determination, hence their most fundamental capacity to participate
in discourse more generally. By preserving people’s self-determination
explicit discourse also sets them on the right track towards ideal dis-
course.”® Indeed, as we have seen, (ideal) self-determination and ideal
discourse are tightly intertwined, so much so that it does not seem
possible to conceive of the former outside the framework of the latter.

In the above rendition ideal discourse stands, in short, as a form of
non-discourse — as a form of discourse based on non-speech. In the same
line, self-determination ideally becomes a form of trusting reliance
(‘Zurechnung’’’) in others’ respect and fulfilment of our will and needs
that only works under conditions of acknowledged reciprocity. It thus
amounts both to a state of affairs and to a state of mind: to the cer-
tainty that we can develop our identity in harmony with everyone else.
It amounts to the certainty that others will positively contribute to the
formation of our will and needs, that these will be fulfilled in harmony
with the (internalized) will and needs of every other and that we can
otherwise express our discontent in conditions of equal freedom with
everyone else. This is rendered possible by the critical edge of self-
determination, by our capacity to rely on some aspects of our complex
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(natural, social, material) identity in order to criticize others on how
they (fail to) contribute to the fulfilment of our will and needs. As soon
as our self-determination must be made manifest, however, that is, as
soon as it translates into explicit manifestations of our will and needs,
it becomes less than ideal.

Even in the closest relationships, this vision of ideal discourse
remains strongly normative. Yet it is a normative ideal that is actually
controlling in close relationships and that in thus far finds a descriptive
basis in real life. Close personal relationships ideally aspire to high levels
of intuitive, empathetic communication also in real life. This is also true
of parent—child relationships that rest on respect for self-determination
and embodied wilfulness. They aspire to transcend symbolic language,
to bridge the cleavage between individuals’ reality and symbolic
language, in order to attain some form of non-linguistic communi-
cation.”® Phrasing this ideal in discourse-theoretical terms helps us to
give it moral salience. It allows us to articulate the moral importance of
detail particularity and care in personal relationships. At the same time,
it also helps us to respond to the failure of implicit discourse and to
acknowledge the importance of justice also in close personal relation-
ships. Ultimately, it helps us to understand and articulate the role of
explicit discourse as a guarantee that justice will indeed prevail where
intuitive communication fails.

Inasfar as they epitomize deep care and detail particularity, close
relationships stand as the model of ideal discourse. Inasfar as the dis-
course ethics aims for ideal discourse, therefore, it takes the logic of
implicit (emotional, intuitive, corporal, empathetic) communication
characteristic of close relationships as its aim. Explicit rational discourse
is a second best, but also a means to approach the ideal. Moral and
legal norms draw, as well as language, a positivistic vision of the world
that differs from its intractable reality while endlessly aiming at it. The
ethic of care reminds us of our duty to stay attuned to the unspeakable
complexity of reality,”” while the ethic of justice allows us to stay afloat
within the parodic versions of reality that our social and political
involvement, indeed our involvement in other than the closest personal
relations, forces us to create.

University of Seville, Spain
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Seyla Benhabib, ‘The Generalised and the Concrete Other’, in Situating the
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See Lawrence Blum, ‘Particularity and Responsiveness’, in The Emergence
of Morality in Young Children, ed. Jerome Kagan and Sharon Lamb
(Chicago, IL: The University of Chicago Press, 1987), pp. 306-37 (esp. 311
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situation must be assessed on the basis of the internal logic of that situation
at hand. On this point, see Rodriguez Ruiz, ‘Discourse Theory and
Addressees of Basic Rights’, 121 et seq.; and Blanca R. Ruiz, “The Right to
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pp. 121 et seq.
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ed. Kittay and Meyers, pp. 296-315; Chenyang Li, “The Confucian Concept
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This is so independently of the criticisms of the disempowering effects of
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Eroticism in Modern Societies (Stanford, CA: Stanford University Press,
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following quotations are also taken from this page.

Luce Irigaray, The Way of Love (London and New York: Continuum,
2002), p. 150. This is clearly so inasfar as one seeks temporary shelter
within oneself. The case of the hermit, of the person who seeks definite
retreat from society, is somewhat different. Certainly the discourse ethic
accounts for individuals as communicative beings. Under this light, indi-
viduals who intend to retreat from communication in a definite manner
thereby renounce the fulfilment of their human nature and would appear
to fall beyond the scope of the discourse ethic. Nevertheless, a hermit can
be faithful to her communicative nature in her relation with the natural
world around her as she comes to understand and respond to the cues of
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nature, most particularly as she manages to establish some communication
with the animal world through embodied wilfulness. She can ultimately be
in communication with her God (also in this sense Michael Sandel, The
Ethics of Authenticity [Cambridge, MA: Harvard University Press, 1991],
pp. 34-5). Though estranged from the human world, her life can thus
conform to the requirements of the discourse ethic. (I am grateful to John
Gardner for drawing my attention to the hermit case at the Oxford
Jurisprudence Discussion Group.)

On the importance of reciprocity for acting according to moral dicta, see
Laurence Thomas, ‘Believes and the Motivations to be Just’, American
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(1984): 441-55 (453).
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Politics of Friendship, trans. George Collins (London: Verso, 1997), p. 54.
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Soziologie (Berlin: Duncker & Humblot, 1999[1965]), pp. 63 et seq. See
also Annette Baier, ‘Trust and Antitrust’, Ethics 96 (1985): 231-60.
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Language: A Semiotic Approach to Literature and Art, ed. Leon Roudiez,
trans. Thomas Gora, Alice Jardine and Leon S. Roudiez (New York:
Columbia University Press, 1980), especially ch. 5, ‘From One Identity to
an Other’, pp. 124-47.

See also Claudia Card, ‘On Mercy’, The Philosophical Review 81 (1972):
182-207, for an example of how criminal law relies on mercy to respond
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