Examine the concept of dishonesty and the role it plays in relation to offences of theft in the UK.

The following assignment will examine dishonesty as a concept using case studies to outline the role it plays in relation to the offence of theft in the United Kingdom (UK).  LexisNexis (2024) explains that in criminal law “Dishonesty provides the mens rea for multiple offences under statute and the common law”, although this is not always the case as seen with the Theft Act 1968.  To further explain the Theft Act 1968 Legislation Gov UK (no date) state that to be found guilty of theft the person must dishonestly and knowingly deprive another person of their belongings for their own benefit (Noble Solicitor’s 2018). Dishonesty is usually left to the jury to decide whether a defendant has been dishonest and committed a crime. 

[bookmark: _Hlk164454665]The first case is that of David Barton and Rosemary Booth, who were accused of defrauding wealthy residents of the care home in Southport they owned of more than four million pounds. CPS (2020) reported that in 2020 Barton was found guilty at Liverpool Crown Court and sentenced to 17 years. During the year long trial evidence was presented detailing his continuous dishonesty against the care home residents, showing how Barton manipulated and isolated the residents making them pay excessive fees and ensuring he was made a beneficiary in their wills, to dishonestly profit from them even after they had passed. This at the time was a groundbreaking case that clarified the legal test for how dishonesty is perceived in criminal law. As prior to this case to prove the act of dishonesty in a court of law there needed to be evidence that their conduct was dishonest and that they appreciated that what they were dishonest by the standards of ordinary, reasonable people. Following the sentencing Andrew West of the CPS said: "The test for dishonesty is now clear considering the facts and the defendant’s knowledge or belief as to what happened including the reasons for the acts they committed. Applying the standards of ordinary reasonable people to judge that behaviour.” This is a process used in many cases thereafter and has proved successful in gaining convictions. 

A case that set a precedent in how these cases are seen in court is that of R v Ghosh 1982, this case is about a locum consultant for the National Health Service (NHS) in the UK who dishonestly claimed to have completed a surgical operation with the intention of claiming money, this operation was found be completed by someone else. E-Lawresources (no date) state that Ghosh was charged with attempting to procure the execution of a cheque by deception and obtaining money by deception. He appealed this conviction claiming that he was entitled to this money and therefore no deception had taken place. To convict Ghosh, the Court created a two-limb test for determining dishonesty under the Theft Act 1968.  This test called for the jury to consider if the defendant’s conduct was dishonest in relation to the standards of ordinary people. Instead of the outcome being dependant on the defendant's personal beliefs or moral standards as it was thought this could lead to unfairness it ensured the jury would instead consider if the dishonest conduct was recognised by the defendant beforehand. This was later referred to as the Ghosh test and has since been used in many cases involving dishonesty under the Theft Act 1968 and other legislation, making this a very significant tool used within criminal law. 

Another infamous case explaining the concept of dishonesty in relation to theft is that of Ivey v Genting Casinos (Crockfords Club): Hale (2019) explains that this is the case of professional gambler Phil Ivey who frequented Crockfords club, which is a casino in London, there Ivey engaged in a game of Punto Banco resulting in him winning a large sum of money. But he was refused the pay out of this by the Casino and was accused of cheating it was thought he used the ‘edge-sorting’ technique used by some professionals allowing him an unfair advantage. Following an investigation into the accusation he was found guilty of using this technique under the Gambling Act 2005, the case also addressed the test for dishonesty in English criminal law, but the Court chose to overrule the Ghosh test for dishonesty, instead they used a two-step objective test: first they considered the knowledge and beliefs of the individual accused and if the conduct was dishonest by the standards of ordinary people (Virgo, 2018) As a result of being found guilty he was not entitled to the winnings, but if he had not been found out Ivey taking the winnings would have been considered theft in the eyes of the law as it was obtained dishonestly by entering the game with ill intentions. 

According to Edwards (2019) the Ghosh test can be considered as causing difficulties in prosecuting more complex cases as the trials now take a more straightforward approach which was seen in Mr Ivey case, this was considered to be straightforward because the facts about the defendants knowledge and beliefs were agreed and they were found to be dishonest as he was well aware that the approach he was taking was cheating. This places doubt upon some future cases as it can allow for prosecutors to bypass altogether previous subjective defences such as market practice, or cultural standards, and the decision of whether it was objectively dishonest is left to the jury. This change to the criminal test for dishonesty was significant for both the court and organisations and their employees as it causes businesses to operate in a way that reduces the risk of their employees where for example now in Casinos there is always CCTV running to catch out cheating and claiming large winnings is now more difficult as dishonesty is considered and therefore investigated. 

Another form of dishonesty is trespassing with intent such as when customer goes behind a counter without permission this is because the purpose of going behind the counter could be perceived as a way of committing theft and therefore being dishonest. An example of this is R v Walkington in 1979 this case addressed the legal principles surrounding trespass and burglary under Section 9 of the Theft Act 1968 (UOLLB 2024). In this case Walkington went behind the counter of a department store after closing. He proceeded to open the till which was found to be empty. As a result of his actions, he was charged and convicted of burglary. His actions were found to be dishonest and although no theft occurred because the till was empty his intentions were questionable as what would he have done if the till had money in it. 

Leggett (2018) wrote about another case of dishonesty: R. v Darroux, Darroux worked for a housing association as manager of the charity where one responsibility was to authorise and oversee salaries, overtime, and holiday payments. However, some financial irregularities were found to have been conducted by Darroux prompting an investigation and led to her dismissal from the position. In 2011 Darroux was charged with nine counts of theft, but the case was later quashed because the Court of Appeal felt a more appropriate charge in this case would have been under section 2 of the Fraud Act 2006. But this case again shows an abuse of positions and power where dishonesty is used for financial gain. 

In conclusion it has been seen in the cases mentioned that the victims of theft are usually those vulnerable such as the care home cases where older people are targeted as they are often seen as ‘easy targets’ this is felt to be one of the worst forms of dishonesty and theft as they place their trust in these people to look after them in their final years built instead are taken advantage of for the perpetrators own financial gain. Financial gain is a common motivator for committing theft as seen in the above cases it is not physical property being stolen but money in each case. It is also felt that the introduction of the Ghosh Test has been proved as beneficial in relation to gaining convictions under the Gambling act 2005 and the Theft Act 1968 but may also raise more questions as it is often left to the jury’s personal feelings of what is dishonest as this is a big moral issue where some people will feel very different to committing theft or fraud against companies such as the Genting Casino to other people such as those who were targeted in the David Barton case.
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