Loss & Expense (Claims) - a deep dive into an opportunity to increase profit margins – this how some contractors approach the pricing of a tender!!!
(NEC all in one with change as compensation event system i.e. assessing time and cost effects)
JCT makes no mention of the word Claim!
Start with questions:
1. What is a loss & expense claim within a contract?
2. Statistically, what are the 3 most common L&E claims for?
3. How do we claim for L&E within the contract?
4. What is the difference between Relevant Events & Relevant Matters?
5. What is the most important item that the QS can gather to substantiate a successful claim, and what would might they be made up of\/ 
6. Finally, when can we be paid for any L&E if successful? 

Q. So what is L&E?
A. Request for additional payment (compensation) outside of the provisions of the contract i.e. interim valuations, and measured work, prelims, variation etc. do not provide for adequate reimbursement!
“extras” 
To make this easy we have ‘expressed’ L&E terms within the contract itself (4.20), so we do not have to rely on ‘implied’ terms that are outside of the contract! Or a ‘quantum meruit’ claim based in common law! 
Note: in contract law, the burden of proof is on the person bring the claim!!! This makes it difficult for some smaller SC etc.
Q. how does a contractor claim for L&E?
A. put together a claim based on evidence (Evidence = accurate records) for one (or more) of the RM for direct loss and or expense incurred as a result of the client or their agent! 
Q. If we had to pick one vent/matter that is the most common cause of L&E what would it be? What events could cause this one claim? (Delay, late design information, late issue of AI’s, too many variations, delay by employer, (or their ‘persons’)

Q. Under JCT, What are:
· The X 5 Relevant Matters (L&E clause 4.22) you are entitled to recover the costs for L&E that you have incurred
Additional payments may be sought for (important: must be fault of client or their agent):
1. Delay for some EoT (only if on the Critical Path!) ‘As Planned v as Built’
2. Uneconomic working on labour, plant, materials.(too many changes causing loss of productivity)
3. Loss of profit (omission of large work packages, or loss of profit due to delay causing loss other another job as all resources are tied up in the delay)
4. Deferment of possession of site (postponement of the works)
5. Undefined Provisional Sums

Could also include:
6. Site overheads (time related prelims)  
7. Head office overheads using the Hudson’s formula (not always accepted in the courts)
8. Acceleration costs
9. Inflation (‘delay’ on fixed price contracts)
10. Costs in preparing the claim! 
11. Adjustment for approximate quants – that do not relate to the original tendered quants!

· X 15 Relevant Events (EoT clause 2.29) EoT and delay but not all events here are L&E claims! E.g. adverse weather and ‘specified perils’ (archaeological digs) are only to prevent LADs
· Mention ‘force majeure’ still no legal definition for acts of God!!!  e.g. due to covid 19, everyone got a EoT but not L&E
And not ‘if you get the time the costs will follow’ that you hear all of the time!!! The under pinning rule is only if it the employer is responsible or his agents are at fault!
Therefore: RM and RE are two separate things under JCT


Notice and issuing of notices (4.21)
Contractors must use ‘Best Endeavours’ to prevent the delay!
· JCT and NEC both require a prompt and proactive approach to be taken for Delay and L&E
· To start the process you need to send a notice of the RM – or you can wave goodbye to any entitlement under the contract!
· The JCT contract will be clear about where and who to send any notices to for L&E
· Even if it might happen – need to give notice ahead of time
· TIP: Teams call the person you are sending it to – giving your reasons for issuing the notice (bring it to your attention that this may have Time and cost effects) and make sure you use the term ‘without prejudice’ at the top of the letter….why?
· Within 28 days client has to notify the MC of the ascertained L&E, this may differ from the MC assessment!!!
· Monthly updates needed, Monthly assessment of costs by the client back to the contractor required 
· Can be added to the contract sum or paid in the interim payments






Negotiating and putting a claim together, with supporting details termed ‘particulars’ in JCT land!
Q. JCT ‘Particulars’ what are they?
These are called the ‘Heads of Claim’
· EoT – relief from LADs
· Site costs or Additional Prelims (if caused by clients delay) or attendances to SC
· Additional Overheads (on-site and off-site)
· Additional costs for inflation (L’P&M)arising out of the delay
· Seasonal affect – winter working
· Uneconomic working – late AI’s involving OT working (this would also apply to materials ordering and plant use being uneconomic) 
· Loss of Profit (omissions of works packages)
· Any finance charges – for financing the project longer than agreed at tender.

Things we need to prove to have a successful L&E claim
Many claims fail because of a lack of evidence (records)
1. Whether a relevant Event or matter has occurred
2. Whether a RE or RM has cause any L&E
3. Finally, the extent of any L&E incurred
These are difficult to prove without the supporting records and may need an expert!!! Something of a black art!!!!



You cannot claim for loss and expense within a variation valuation rules, it has to be claimed separately. Unless they ask for a Variation quotation – 5.3.3
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The Situation:

I'm a Main Contractor working on an unamended JCT Design and Build Contract (2016). The project has
achieved Practical Completion 8-weeks late owing to a variety of delays by various Subcontractors
and | have extra costs and risks to deal with.

The Questions:

1

The Contract has £20,000 LAD’s per week and the client has issued a Payment Notice holding
£160,000 (£20,000 x 8 weeks) from our Application with no further detail.
a. Can they do this? Do they have to provide a detailed submission and programme
justifying the deduction?
b. What's the best way to respond to this?
€. Even though the contract stipulates £20k LAD’s, does the client need tfo justify the
amount/LAD calculation or can they just apply the penalty?

The primary cause of the delay is two Subcontractors, can | withhold the same values from
their monthly Applications?

In addition to LAD’s, we've paid other Subcontractors to accelerate to prevent further delays.
a. How can | recover this from the two Subcontractors that failed?
b. What level of detail do | need to provide?
¢. Can | deduct sums from their Applications for Payment of the Subcontractors who caused
delays and if so, what do | need to write in the Payment Notification?

This is an interesting scenario blending a number of different facets of the contract mechanisms.
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The Situation

I'm working on an unamended JCT 2016 Building Contract with a £3m lump sum Contract Sum. The
Employer is looking to amend an element of the works and has issued an instruction to omit a
relatively large portion (approximately 10% in financial terms) of our scope of works.

These works are now to be varied and completed by Another company. The works are valued at
approximately £300,000 including circa £30,000 of profit, my question is:

1. Can the Employer simply omit this element of the works and then place an order with Another
contractor or can | reject the instruction?

2. Am | entitled to claim for the Loss of Profit of approximately £30,000 in the Employer omitting
this?

3. If I can claim for Loss of Profit, what do | have to reasonably provide to recover the monies?

When can | claim loss of profit for omissions to contract works?

Does the amount of variations affect if | can claim for loss of overhead and profit?




