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Critically analyse to what extent the characteristics of an easement restrict the types of rights that landowners may grant or reserve.

Defined within the Law and Property Act (LPA) 1925, ‘Land’ remains a long and complex definition illustrating how land can include many different aspects and rights (Bray, 2016, pp.2). S.205(1)(ix) provides ‘land’ includes the physical land itself, along with the buildings and fixtures on it; corporeal hereditaments, and any rights over the land; incorporeal hereditaments (Gray and Gray, 2011, pp.3-4).
Land law in simple terms is ‘all the law encompassing land’. Essential to everyone’s lives, and primarily concerned with the legal and equitable rights and interests’ people may have in, on or over land (Harris, 2019). Land law impacts on everyday life and provides, regulates and manages what land people and businesses can acquire and exploit to live, work and use for enjoyment (Bray, 2016, pp.1). When a piece of land or property is bought, the rights the owner has on the rest of the land or property must be considered as they may interfere with the buyers’ rights in certain parts (Trevelyan, 2020). A right will be legal if it appears in s.1(1) or s.1(2) of the LPA 1925, and anything which falls outside of the list in s.1(1) or s.1(2) LPA 1925 can only be equitable however, both must meet the necessary formalities (Law and Property Act, 1925). It is plausible that a number of people may acquire alternative but essentially compatible, rights in and over the same land (Gray and Gray, 2011, pp.234).
Easements are defined as a right over another’s land therefore it is imperative to safeguard the value of the dominant land, without which land could not be used as a useful amenity. The law must ensure that both the value and amenity of the land is not put in jeopardy (Richards, 2014, pp.434). To that end, it is imperative that clear rules and requirements of what rights constitute an easement are satisfied and the extent to which the characteristics of an easement restrict the rights that landlords may grant or reserve.

An easement provides a landowner with a right to benefit from a piece of land; known as the ‘dominant tenement’, over the use of another persons piece of land; known as the ‘servient tenement’ for a stated purpose (Trevelyan, 2020). An example of which may be the right of way, which would be classified as a positive easement suggesting that the dominant land owner has a positive right to do something on the servient land (Dickinson, 2013). Conversely however less commonly, a negative easement prevents a servient land owner from doing something that would interfere with the dominant land owners’ rights, for instance building a property infringing on the dominant landowners right to light or right to park (Thomson Reuters, 2021).
It is necessary to note that an easement is a propriety right which is annexed to the land, binding the current owners as well as successive landowners and exists to benefit one piece of land to the detriment of another (Richards, 2014, pp.433). The law has determined what rights are to be recognised as constituting an easement. As a result, four key qualifying characteristics were established by Justice Danckwerts in the seminal case; Re Ellenborough Park [1956] (Gray and Gray, 2011, pp.236). 

There must be a dominant and servient tenement. In effect, there must be two clearly defined parcels of land, one capable of benefitting from the easement and the other of carrying the burden of the easement (Gray and Gray, 2011, pp.236-237). Effectively, easements cannot exist ‘in gross’ illustrated by Justice Cresswell in Ackroyd v Smith [1850] as where there is no benefitted land, the outcome is no different of that of a personal licence (Kloek, 1944, pp.242).
The dominant and servient tenements must be identifiable at the time of the grant; London & Blenheim Estates v Ladbroke Retail Parks [1994] or else an easement cannot exist as an incorporeal hereditament, which has been argued by Judge Paul Baker QC as being fatal to the creation of an easement (Bray, 2016, pp.289). Additionally, an easement cannot exist in gross for the benefit of unidentifiable persons or groups or as customers evidenced in London & Blenheim [1994] due to rights and liabilities applying to land, not persons; Banstead Downs Golf Club v Customs Excise Comrs [1974] (Gray and Gray, 2011, pp.237).

An easement must ‘accommodate’ the dominant tenement therefore, the right must be of significant benefit on the dominant land making it a more convenient property for all future owners. Thus, increasing the normal enjoyment of the land, rather than confer a mere offering of personal advantage to the current owner (Davies and Taggart, 2021). However, this has been argued as being somewhat illusive since benefits are essentially enjoyable by people and not land (Gray and Gray, 2011, pp.237). 
Complications arise when the advantage to the dominant tenement is attached to the benefit of a business which could be argued as beneficial to an individual rather than beneficial to the land (Bray, 2016, pp.290). Such easements are seldom recognised. Hill v Tupper [1883] is an example where the judgement found that a monopoly with no connection to the land was in fact deemed to confer a mere commercial advantage rather than benefit the dominant land, reiterating the advantage cannot be a wholly personal one (Sayles, 2020, pp.182, 198). 
In contrast, Moody v Steggles [1879] found that where a right confers a commercial benefit, an easement may not necessarily be overlooked if the commercial advantage due to its interlinked relationship not only benefits the business, but can be seen to directly benefit the land and its subsequent marketability (Bray, 2016, pp.290). Although, Re Webb’s Lease [1951] contradicts this principle as well as the right of signage whereby an advertisement was found to be of no benefit to the dominant tenement and therefore, was not held to be an easement (Richards, 2014, pp.434).

Another key issue is whether a purely recreational right exists as an easement. Historically, the courts took a restricted view as to what was considered recreation suggesting that the right to walk was not sufficient; International Tea Stores v Hobbs [1903]. Whereas, in Re Ellenborough Parks [1956] the right to use a communal garden was held to be a valid easement as it was described as not merely for recreation or amusement but of benefit to the houses adjoined, similarly upheld in Mulvaney v Gough [2002] (Richards, 2014, pp.435-436). More recently, in Regency Villas v Diamond Resorts [2018] the grant of recreational rights amounted to an easement as the benefit to the dominant land was clear, given the need to accommodate the changing needs of society where physical exercise is regarded as an essential part of daily life (Sayles, 2020, pp.182-183, 199). An increase in the use of the land once an easement is held does not necessarily restrict the easement. Although, the courts hold a restricted attitude when extending the enjoyment to customers evidenced in Greatorex v Newman [2008] (Bray, 2016, pp.292).
Crucially, in order to accommodate the dominant tenement, the two parcels of land must be sufficiently closely situated, though not necessarily adjacent in order to glean efficient benefit on the servient land illustrated in Bailey v Stephens [1862] and later confirmed in Pugh v Savage [1970] (Pattison, 2019).

The third key characteristic to satisfy an easement specifies that the owners of the dominant and servient tenements must be different; Roe v Siddons [1888]. In effect, a person cannot have an easement against one’s own land (Sayles, 2020, pp.182). A characteristic reinforced by Lord Esher in Metropolitan Railway v Fowler [1892] (Swarb, 2021). This has been argued as restricting the landowner’s rights particularly regarding landlord, tenant situations and vice versa. As a result, such enjoyment has been recognised as being a quasi-easement whereby the land is owned by the same person yet diversely occupied (Gray and Gray, 2011, pp.238-239). Subsequently, the landlord is welcome to create an easement in favour of the tenant (Bray, 2016, pp.292-293). Although not binding quasi-easements have the potential to become a full easement should the ‘principle of diversity’ of ownership arise; Wheeldon v Burrows [1879] (Pattison, 2019). Despite a quasi-easements advantageous nature toward the dominant tenement, s.62 LPA 1925 has modified the rules relating to implied grant and in the absence of a contrary statement or intention, every conveyance passes with it all easements, rights and advantages pertaining to what was enjoyed at the time of conveyance (Dollar, 2019). The Law Commission criticised this ruling suggesting that it be abolished due to the restrictions preventing owners from dealing with and making reasonable use of their own land (Robinson, 2019).

The fourth characteristic specifies the easement must be capable of forming the subject matter of a grant, on the grounds that an easement is a registerable property right and therefore must be capable of being granted by deed under s.1(2)(a) LPA 1925 (Tanfield, 2016). Strict parameters on the types of rights permissible fall into interlinking criteria. There must be a capable grantor and grantee, in effect only a person competent with propriety interest can grant an easement over servient land, for instance, a person entitled to a leasehold or freehold estate in the land (Gray and Gray, 2011, pp.239). Likewise, the guarantee must be capable of receiving such a grant, implying that the grant must be to a definite person or definite body of persons (Bray, 2016, pp.293). 
All easements must have definitional clarity. Therefore, the exact nature of the right should be clear in ambit. Ill-defined and too broadly phrased rights cannot be subject to a grant, demonstrated in Re Aldred [1610] as there cannot be an easement of a ‘good view’ given its ambiguous nature. Consequently, it could be argued that Re Ellenborough Parks [1956] was too vague and too indefinite to also amount to an easement (Richards, 2014, pp.436-437).
Furthermore, when considering Hunter v Canary Wharf [1997] the easement failed on acquiring a right on the grounds of being insufficiently definite and also fell into the category of; the right must be within the general nature of the rights traditionally recognised as easements’ (Gray and Gray, 2011, pp.239-240). Although, it could be argued that the decision in Hunter [1997] was also influenced by public policy (Sayles, 2020, pp.183). 
The law recognises that the list of categorised easements is not closed and could therefore be expanded on and evolve into the changing needs of society seen in Regency Villas [2018] nevertheless, courts are reluctant to admit new types of negative easements; Phipps v Pears [1965]. This could arguably be attributed to the development of the law of restrictive covenants (Sayles, 2020, pp.182-183). 
It is important to note that even if a right satisfies the four characteristics in Re Ellenborough [1956] there is still a possibility of its rejection as an easement. Additional criteria that need to be satisfied declares that the servient tenement owner should not incur expenses or other positive obligations which allows the right to be enjoyed by the dominant tenement; Regis Property v Redman [1956] (Pattison, 2019). That said, in Crow v Wood [1971] an exception occurred (Sayles, 2020, pp.183). Further, the rights must be exercisable as of right, effectively the servient tenement owner does not need to give permission to exercise the right; Green v Ashco Horticulturalist [1966] (Pattison, 2019). Finally, easements must remain mutually exclusive of possessory rights. For example, the servient tenement owner cannot be excluded from the reasonable use of his own land; the ‘ouster principle’ illustrated in Copeland v Greenhalf [1952]. However, this lacks clarity as at what stage does the dominant owner’s use preclude the servient owner from reasonable use (Sayles, 2020, pp.184).
Specific types of easements have adopted the ‘ouster principle’ including but in no way limited to the right of storage. In Wright v Macadam [1949] an easement was upheld despite the lack in detail and clarity on the facts and the added anomaly that it amounted to exclusive possession (Bray, 2016, pp.299-300). In contrast in Copeland v Greenhalf [1952] the easement was rejected as being too extensive due to the almost permanent storage of vehicles on the claimant’s land. Additionally, in Grigsby v Melville [1973] the claim could not be held as an easement because it was a claim to beneficial ownership (Stroud, 2013, pp.500). 

The contentious right to park has brought easements to the fore and has been suggested as a right creating an exclusive use of land, argued as being favourable to the dominant owner (Robinson, 2019), (Thomson Reuters, 2001). In London & Blenheim [1992] the judge accepted an easement could exist on servient land so long as there remained sufficient space which would not leave the servient owner without ‘reasonable use’ of the land (Richards, 2014, pp.439). As a result, in Batchelor v Marlow [2003] the right to park up to six cars between 8.30am to 6pm Monday to Friday was held to be too extensive, in correlation with Copeland [1952] to be an easement as it would deprive the servient owner of ‘reasonable use’ of the land rendering the ownership of the land ‘illusory’, contrary to the principles regarding easements (Tanfield, 2016). Conversely, the Court of Appeal upheld the right to park in Hair v Gillman [2000] where parking a single car would have no interference with the owner’s right to park at any time (Dickinson, 2013). The ‘reasonable use’ test established in London [1992] and applied in Batchelor [2003] was rejected by Lord Scott in Moncrieff v Jamieson [2007] for a substitute test which asks whether the servient owner retains ‘possession and control’ of the land thus relaxing the rules to some degree (Goymour, 2008, pp.20-21). In a latter case, Virdi v Chana [2008] a claim for an easement was dismissed due to the ‘no reasonable use’ test in Batchelor [2003] though in Kettle v Bloomfold [2012] an easement to park was upheld based on ‘reasonable use’ test however, it held an affinity to possession and control. Thus, arguing the ‘reasonable use’ test illusory (Xu, 2012).
Developments have seen the Law Commission Report No 327 call for the ‘ouster principle’ to be abolished stating that even where owners are deprived of all reasonable use of the land, the easement should be valid (Law Commission, 2011). A concern particularly applicable with parking rights and the restrictions that are placed on landowners; Da La Cuona v Big Apple Marketing [2017] (Sayles, 2020, pp.185).
Thus, limiting and restricting the types of rights landowners may grant or reserve (Tanfield, 2016). 

When a right is capable of being an easement it must be created as one. There are various ways of creating easements they may be expressed, implied or via prescription (Harpum, 1992, pp.220). Via express grant a deed may take the form of a clause in a conveyance made knowingly and deliberately (Lambillion, 2021). 
To create an easement by implied necessity it must be evidenced that land would otherwise be inaccessible without an easement in place. It cannot simply be an enjoyed benefit; Walby v Walby [2012] (Vardags, 2021).

Easements exercised over another parcel of land for a long period of time but where no grant exists can be acquired through prescription, whether at common law, by the doctrine of lost modern grant or under the Prescription Act 1832 (Bridge, 1987, pp.26-27), (Buck, 2019). A claim to register such an easement is often made on the proviso that the right of way or land in question has been continually used for at least twenty years and without interruption without the use of force (HM Land Registry, 2020), (Rouse, 2014). It is important to note that the benefit of an easement will automatically benefit its successor by virtue, s.62 LPA (1925) (Sayles, 2020, pp.196).

It is evident when considering the four characteristics that must be satisfied in order to grant an easement, that the law restricts what could be recognised and as a result restricts the rights that land owners may grant and reserve. That said, widening the rights could lead to burdensome land.
It must be noted that the criteria laid down in Re Ellenborough Park [1956] are mere guidelines. Reference to precedent is crucial, along with the significant discretion held by the courts in deciding whether a right is sufficient to amount to a propriety interest and an easement. If a court is not satisfied even where the majority of the criteria is met, the recognition of an easement may still be refused if it is not in the general nature of an easement. The ‘right’ will become a mere personal licence only affecting individuals, providing only personal rights.
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