Negligence is defined in Blyth V Birmingham Waterworks Co (1856) as not doing something a reasonable man would do or doing something a reasonable man would not do. A standard of care relates specifically to the element of breach in duty set within a duty of care. To have a successful negligence case it must be proven the defendant had a duty of care to the claimant, that the duty of care was breached and that the breach of the duty of care was the cause of the damage to the claimant. This essay will discuss the fairness and flexibility in the standard of care in negligence between the claimant and the defendant.
When establishing if the standard of care was breached the courts will be looking to see if the harm caused to the claimant was reasonably foreseeable (Margereson v JW Roberts LTD, 1996). This promotes the fairness of the standard of care for the defendant as it does not hold them to an unrealistic level of responsibility (Glasgow Corp v Muir, 1943). If the harm is not seen to be foreseeable the claim will be unsuccessful (The Guardian, 2021).
The standard of care is judged objectively and is a question of law. The courts will assess if the actions of the defendant were that of a reasonable person, of the same skill at the time of the incident (Glasgow Corp v Muir, 1943). It is important to note that the law does not expect the skilled person to act perfectly but merely as a ‘reasonable competent person’ would (Hall v Brooklands Auto-Racing Club 1933). As the test is objective it sees that the defendant is judged as a competent person who is engaging in the activity, it considers a lack of experience does not exempt the individual from the same standard of care required by a qualified person participating in the activity. This can be seen with learner drivers. A learner driver will be held to the same standard of care as a qualified driver (Nettleship v Weston, 1971). There is criticism here of this objective standard that it is an unattainable standard for learner drivers and therefore does not present as a fair balance (Cooke, 2007). A junior doctor is held to the same standard of care as a qualified doctor. If there is a lack of knowledge on the part of the doctor it is seen as part of the standard of care that they should seek a more experienced doctor's advice (Wilsher v Essex Area Health Authority, 1987). This also applies to those engaging in activities they are enthusiasts in. An example of this would be a DIY enthusiast. The standard of care here remains objective and is measured not on the skill of the person but more on if the task completed is a reasonable one for someone who represents themselves as a competent handyman (James v Butler, 2005). This approach represents fairness in the standard of care and allows society to be confident in the consistent approach. It also promotes flexibility in the fact that assisting a friend with a task won’t leave you completely liable if it is seen that you acted in a way reasonable for someone with limited knowledge of the task.
Although the standard of care is an objective standard there are two instances where subjective factors may alter the approach. Firstly, when deciding on the appropriate standard of care that should be afforded to a claimant when the defendant is a child a variation in the standard is given to say that the child must’ve acted in a way that a reasonable child of the same age would have at the time (Mullin v Richards 1998).  This test is still objective and allows fair flexibility for the defendant to not be held to the same standard of a reasonable adult who would foresee harm through life experience.  Secondly, where the person acts in an emergency the standard is set to a reasonable ‘man’ placed in the defendants' position at the time (Jones v Boyce, 1816). This can also be applied in Roe v Minister of Health (1954). This requirement of the defendant's standard of care to be judged against that of a reasonable person at the time of the incidents offers fairness to the defendant that they are held to an appropriate level of foreseeable harm and pressure(Cooke, 2007).
Although the general rule that the standard of care is judged objectively there are some exceptions where the defendants’ characteristics will be taken into consideration. These promote the flexibility of the standard of care for the defendants. 

The courts do not consider defendants to have breached a standard of care if the damage is a result of an action caused by a condition the defendant was not aware they had. This can be seen in Mansfield v Weetabix (1998) which provides precedents in negligence tort that protects the rights of a defendant and offers flexibility. However, this standard does not promote fairness to the claimant as they are left suffering the burden of correcting any losses themselves. Roberts v Ramsbottom (1980) offers protection of the claimant’s interest by setting that a defendant will not be seen to be taking reasonable care when damage is caused due to a condition, they knew they had and that could affect their ability in that area. Meaning that, although the defendant may not have been able to prevent the issue that caused the damage due to their ailment, if they knew it was a possibility they would be seen to have fallen below the standard of care expected. The flexibility of these two situations offers a balance in the standard of care for the damage being caused by the defendant’s condition. Although the standard of care appears to alter its objective stance to consider the characteristic of an illness the defendant is unaware of, it is promoted in Dunnage v Randall and Another (2015) that the standard is objective. This is due to the laws ability to conclude that an individual who is suffering from a mental illness and who acts out due to it: will still be seen to be liable of negligence for any harm caused; unless the illness impacts them in a way they would lose autonomy of their decisions. 

Further alterations to the standard of care expected come when considering the potential harm an act could have. A higher standard is expected when the ‘gravity of the injury is great’ although the risk of it is small (Jones, 2019). This can be seen in Paris v Stepney Borough Council (1951) and it promotes the fairness and flexibility in the standard that those who are at greater risk should be afforded the additional precautions. 

A further exception to afford a higher standard of care being accepted comes from that expected of skilled defendants.  The first example of this can be seen in the Bolam Test which was further developed in Bolitho v City and Hackney Health Authority (1997) which requires a doctor’s actions to be deemed logical with a defensible basis in the circumstance by a board of similarly skilled professionals (Bolam Friern hospital management committee 1957). This can be seen to bring a fair balance to the interests of the defendants as even when the results are tragic the actions of the professional can still be deemed not negligent if the board agrees with the moves taken (Whitehouse V Jordan 1981). In addition, this need for a board to find a professional’s actions justifiable provides the claimant with the security of avoiding ‘doctor knows best’ treatment and reassurance that the standard of care is less likely to be negligent (Chester v Afshar 2004). However, the Bolam test has come under criticism for allowing medical professionals to ‘abdicate’ from their negligent decisions (Braizer and Miola, 2000). This criticism is overcome however with the development made in Bolithio which can be seen to bring a fair balance in the standard between the claimant and defendant by holding the skilled defendant to a higher expected standard. Further criticism comes from Witting (2001) who argues that the current standard of care expected of medical professionals is unfair as there is a proportion of negligence cases that should be attributed to a systematic failure rather than that of the individual medical practitioner.  

Flexibility is also promoted in the standard of care when considering the objective of the defendant at the time of the incident (Watt v Hertfordshire County Council 1954). Social Action, Responsibility and Heroism Act (2015) promotes flexibility when considering the objective of the individual. When an individual is pushed into an emergency, they may act in a way they wouldn’t normally, the courts would consider the reasonable man in this scenario to be under the same pressures of that emergency situation (Murphy and Witting, 2012, pp116). The act aims to prevent a compensation culture and to ensure the law does not dissuade individuals from helping each other. In cases like Watt v Hertfordshire County Council (1954) it is important to note, that in modern society, acts such as The Health and Safety Act at Work (1974) offer protection to claimants who would be harmed at work if the actions of someone in an emergency breached rules to aid another and caused harm. Allowing them to claim compensation and not be at a loss due to the defendants’ objectives. This factor maintains the fairness in the flexibility of the standard between potential defendants and claimants. 

The approach of the standard of care to those who engage in sporting activities has been likened to the approach of those in an emergency. This is in the sense that they will make a decision in the spur of the moment in a high-pressure environment (Giliker, 2007). The standard of care an athlete is required to maintain is similar to that discussed of doctors. If an athlete acts in a way that is considered reckless of someone of their skill level, they will be deemed to have fallen below the standard of care and will therefore be liable (Condon v Basi, 1985). This promotes flexibility and fairness as it allows confidence for those in professional situations that the experience a fellow player has holds them to a higher standard as their knowledge should allow them to make better decisions than an inexperienced player.

A further factor that affects the expected standard of care is that of the cost of avoiding the harm. This promotes flexibility in what is expected of a defendant by weighing up the cost of eliminating the risk with the harm it would cause. This protects the defendant if they have made reasonable efforts and put reasonable safeguards in place (Latimer v AEC 1953). This can also be applied to activities that are deemed socially desirable (Giliker, 2014). The Compensation Act (2006, s.1) promotes flexibility in the standard of care by protecting a defendant who organizes a socially desirable activity, providing reasonable care has been taken. This promotes a flexible and fair balance between the defendant and claimant as without these certain socially desirable activities would soon start to cease (Tomlinson v Congleton District Council 2003).
Although the approach appears to lack flexibility in respect of mental health issues there is a balance that needs to be struck to maintain consistency between cases (Dunnage v Randall and Another 2015). The initial view of the standard of care is that of a rigid one. Further inspection shows that there is some flexibility. The flexibility in raising the standard higher for those who are skilled in an activity ensures claimants are receiving the standard of care appropriate. The criteria for the defendant to have acted in the way a reasonable person would have at the time of the event promotes fairness in high-pressure emergency situations. The requirement for higher precautions in situations where damage would be greater provided fairness and flexibility to those who are more vulnerable. All in All, there are compromises and balances throughout the standard of care that promote fairness and flexibility for the claimant and defendant.
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