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When is a child, no longer a child? At what age do the full responsibilities of an adult be placed on an individual? For some things, it is at the age of 18. Afterall, you have to be 18 to vote, sit on a jury, purchase fireworks, alcohol and cigarettes, have a tattoo, enter a legal contract, and have access to the highest aged restricted films in the cinema (Pierpoint, 2020). As 16-18 is seemingly the norm for full societal access and responsibilities (Delmage, 2013), many academics question: “Why does the criminal justice system in England and Wales convict those at the age of 10?” (CPS, 2017).

As established moments ago, in England and Wales the minimum age of criminal responsibility (MACR) is 10, with children this age being deemed wholeheartedly responsible for their criminal actions, and therefore fully recipient to the fullest extent of the law (Bateman, 2012). Although you are still in primary school at the age of 10 and cannot register for a secondary school without the assistance of a parent (Department for Education, 2017), a child at this age can be arrested, taken to custody, charged, prosecuted and convicted with a permanent criminal record (Papamichael, 2019).

Bateman (2013) as well as Brown and Charles (2019) note that prior divergence seen from the present norm can be found in 1963, where the principle doctrine of “doli incapax” alleviated the likelihood of childhood prosecution, as the principle required the prosecution to prove that a child up to the age of 14 not only committed the criminal offence, but also knew that the act was grievously wrong, and not just mischievous or considered naughty. However, this criterion required by the prosecution to prove burden of guilt was offset by the creation of the Crime and Disorder Act (1998), which legally invalided the common law principle of “doli incapax”, therefore enforcing the current legal minimum age of criminal responsibility as being 10 years old (Brown and Charles, 2019).

Farrow (et al., 2011) discusses how extensive research has been conducted to find out what age the human brain fully develops, and at what point adolescent individuals no longer develop neurologically. Farrow (et al., 2011) observes how neurological research within recent decades has discovered that the “higher executive functions” of the human brain, such as impulse control, verbal memory and planning are all located within the frontal lobes of the brain, with this section according to Johnson (et al., 2009) “among the last areas of the brain to mature; they may not be fully developed until halfway through the third decade of life”. 

The researchers (Farrow et al., 2011) therefore gather that impulse control and emotional irregulation or fluctuations witnessed through childhood and adolescence - alongside recent neurological research - demonstrate that the human brain does not fully mature and develop until the mid-twenties, with the concept of developmental immaturity or low emotional intelligence seemingly being a correlating neurological theme with convicted criminals. Delmage (2013) further states that it is important to consider the development speed of individuals’ key brain structures that do in fact impact decision making, as this speed has been found to vary for different individuals, with Chaudhury (et al., 2015) observing such factors in their research on convicted criminals.

Although research suggests brain development does not complete until an individual reaches their mid-twenties, Papamichael (2019) states that this does not imply individuals do not know right from wrong at an earlier stage. Papamichael (2019) states that research suggests that children know the basic differences from right and wrong at the age of 6, with further experiments by Brownlee (et al., 2019) also coming to the same conclusion after interviewing 124 children in the age range of 5-6 and 7-8 (Brownlee et al., 2019). Additionally, prior analysis by Balogh (2014) observed that the minimum age of criminal responsibility was lowered in Hungary, with the main reasoning being the belief that neurological development of children has sped up due to advancements with technology, technology which has provided more opportunity for children to observe clear wrongdoings online - in the form of video games or recordings - which in turn has informed what was once a naive age group into a more aware generation, with children reaching maturity “earlier than ever” (Balogh, 2014).

Due to varying factors and accounts regarding the mental capacity and development of children and young adults, there are numerous arguments behind the debate to raise or maintain the current minimum age of criminal responsibility in England and Wales.

One of the many reasons Bateman (2012) argues for the raising of the MACR is the evidence suggesting that the criminal justice system can have a harmful lifelong impact on young individuals who have had any experience in the system. Bateman (2012) expands on this by stating there is confirming evidence that the likelihood of repeat adult offending is considerably higher for those who had childhood experiences involved with the criminal justice system, with two specific harmful repercussions as a result of actions carried out as a child. 

Firstly, Bateman (2012) claims that labelling a child as a criminal can increase the likelihood of repeat offending, as this label can unintentionally influence the future attitudes and behaviours of the child as well as their identity within society, with children with similar experiences being more likely to associate with one another, resulting in the potential association of more serious offenders. Secondly, the academic (Bateman, 2012) asserts that the second lifelong repercussion is the effect on future life chances, as a criminal record can potentially impact employment, as well as demotivate a child from obtaining qualifications as part of their education. With Bateman (2012) asserting that these factors further feed into the likelihood of repeat offending in adulthood, should the individuals find themselves unemployable and without credible qualifications, a turn towards criminal sources of income may be seen, therefore demonstrating the lifelong impact that the criminal justice system can have on young and adolescent individuals.

Similarly, Brown and Charles (2019) not only support reform for the MACR, but also criticise the Government's decision to effectively lower the MARC by removing the “doli incapax” doctrine in the late 90’s. Brown and Charles (2019) observe the changes seen as a result of the introduction of the Crime and Disorder Act (1998), and state that despite the Government’s wishes to reform youth justice and enable better alternatives to criminal childhood convictions in an effort to reduce future repeat offenders, the policy of removing the principle “doli incapax” in fact did the opposite, by essentially raising the legal vulnerability of children in the age range of 10-14, resulting in an increase of 29% for indictable convictions of 10-14 year olds in only a year after the implementation of the Act (Crime and Disorder Act, 1998). 

Furthermore, Brown and Charles (2019) acknowledge that although there are not many calls for the reintroduction of “doli incapax”, MARC reform however, would at the very least add protections for children that commit offences and do not understand what they did wrong, as well as shield more individuals from the lifelong repercussions noted by Bateman (2012), with reform or raising of the MACR, according to Brown and Charles (2019), being a logical place to start.

According to Papamichael (2019), the current system vilifies children and teenagers who are charged with an offence, with mass media surrounding especially large and shocking stories at a national level - which has the potential of hindering the criminal justice process - bringing into question the upholdment and legitimacy of the right to a fair trial. Papamichael (2019) continues by stating that following analysis of data provided by Youth Justice Statistics - for the years 2016/17 -, there were 28,400 cautions or convictions handed out to children and young people, with 24% of this group being within the boundary and age group of 10-14. This essentially means that 6,816 children and young individuals have received cautions or convictions that they otherwise would not have received in the years before 1998, should “doli incapax” have been proved (Papamichael, 2019). 

As previously mentioned, there have been many neurological studies on brain development, with correlations being made to that of maturity and criminal actions (Farrow, 2011; Chaudhury et al., 2015). Pierpoint (2020) continues with this argument but also provides multiple other angles on the argument for raising the MACR, with an emphasis on sociological, neuroscientific and international legal perspectives. Pierpoint (2020) notes that although there is evidence observed from developments in neuroscience to assist in understanding the development of the human brain, theoretical behavioural science has helped develop an understanding behind the actions of young perceived “offenders”, and the repercussions of childhood criminalisation have been acknowledged, a comparison of the MACR in England and Wales to that of other nations is not always conducted, despite Pierpoint (2020) claiming the MACR in England and Wales is not up to international standards and is “out of line” compared to other countries MACR.

Pierpoint (2020) notes that the criminal justice system in England and Wales have had numerous calls over the last few decades by various bodies including the United Nations (2016), as well both professional and academic offices regarding the low MARC in respect to other western nations. This criticism has often been supported by the UN’s Committee on the Rights of the Child, where the committee has declared it is unacceptable for a nation to have their MACR be 12 years old, with strives to increase that age to 14 to more accurately reflect modern neurological research (Pierpoint, 2020).

When compared to the rest of the world, Pierpoint (2020) states that the MARC in England and Wales is one of the lowest on the planet, as well as the lowest in Europe. The professional (Pierpoint, 2020) continues by stating that although other countries acted similar to England and Wales in abolishing the doctrine of “doli incapax”, the same countries that removed the principle did also increase the MARC to 12 years old, to make up for this increase in threshold for criminal responsibility. This is something England and Wales did not adopt however, which is why there was a significant surge in childhood criminal cautions and convictions a year later, with an increase of 29% for indictable offences, reflecting the now enforced minimum of 10 years old (Brown and Charles, 2019).

Additionally, this apparent resistance towards increasing the MARC in England and Wales has been seen for over half a century, with the Government in 1963 increasing the MARC from 8 years old to 10 years old in the Children and Young Persons Act (1963), despite the Report of the Committee on Children and Young Persons - which took place in 1960 - recommending an increase for criminal responsibility to be raised to 12 years old, with even an emphasis on a potential future further increase to 13 or 14 years old also being recommended (Pierpoint, 2020). Pierpoint (2020) states that although there was a provision to increase the MARC to 14 years old in the updated Children and Young Persons Act (1969), a change in Government in the form of a political party switch following an election, resulted in the provision not being implemented, with future Governments taking the view that a 10-year-old should be able to tell the difference between right and wrong, therefore justifying the current age of criminal responsibility.

Using data provided by the Child Rights International Network (CRIN, 2019), the average age of MARC in Europe is 14 years old, with the youngest being 10 for England and Wales, and the oldest being found in nations such as Iceland and Finland where the MARC is 15 years old for all offences, with Finland also giving the courts the power to waive punishment for an offence committed by an individual of 18 years or younger (CRIN, 2019). Even though the average age of MARC is 14 years old for Europe, the majority of the 46 countries listed by CRIN (2019) had versions of “doli incapax” in place, where not only did the offender have to be - for the most part - between the ages of 14-16, but would also have to demonstrate awareness that their actions were wrong, which in turn adds an extra layer of protection with regards to criminal responsibility, especially when compared to the lack of “doli incapax” and the already lowest age of criminal responsibility seen in England and Wales, further supporting the arguments made by youth service professionals and academics, that this minimum needs to be raised.

Although there is seemingly little evidential opposition to raising the MARC in England and Wales, cases such as the abduction, torture and murder of James Bulger in 1993 were and still are both the primary motivator for the removal of “doli incapax” in the Crime and Disorder Act (1998), and the modern defence for the maintenance of the status quo, being: children at the age of 10 know right from wrong (Case and Creaney, 2016). Case and Creaney (2016) discuss how the case is often used to validate Government policy when it comes to MARC in England and Wales, with large media followings often generating public opinions to typically agree with this stance, despite Case and Creaney (2016) explaining cases such as James Bulger are very rare.

Case, Creaney and Smith (2018) observes that the James Bulger case was large enough that media, public and political opinions became visible in the wider domain, with young offenders eventually being painted as wicked and evil - instead of society taking the blame (Pierpoint, 2020) - with a reduced MARC being perceived as necessary to bring those responsible to justice. 

Fionda (2005) discusses how society’s perception of childhood often caters from one extreme to the next, with children often garnering a sense of “innocence” and inability for malicious wrongdoing. However, once there is a crime committed, children immediately lose this “angelic” status and become vilified (Fionda, 2005; Pierpoint, 2019) within the media and society, with terms such as “devil” or “evil” being present, with the Prime Minister at the time feeding into this observation by describing James Bulger’s killers as “evil” and “nasty” (Case, Creaney and Smith, 2018), despite some academics arguing that the child offenders are ultimately victims themselves, as society has led them to act the way they did, with failings as a collective potentially being the root cause according to Case, Creaney and Smith (2018). Therefore, Fionda (2005) and Case, Creaney and Smith (2018) argue that less blame should be placed on young offenders, not more in the form of a low MARC seen in England and Wales as a result of the death of James Bulger.

Case, Creaney and Smith (2018) argue that when incidents such as James Bulger’s death as well as the Spalding murders occur, these incidents do not accurately reflect the mindset of children around those ages, and do not demonstrate full awareness either. Case, Creaney and Smith (2018) state that almost all child offenders have histories of physical, emotional and sexual abuse, as well as dysfunctional family dynamics and backgrounds, on top of severe poor mental health which brings into question their mental capacity to intentionally do harm, with rare instances at the very least not being a contemporary reflection of the entire age group of those subjected to the MARC in England and Wales.

Case and Creaney (2016) conclude by stating that claims by Government ministers such as the Home Secretary saying young offenders can no longer use age as justification for prosecution immunity, as well as what the academics consider to be the incorrect and misrepresentation of youth crime portrayed by politicians and media to serve their interests, have resulted in children being: “deprived of their innocence, vulnerability and status as a child” (Case and Creaney, 2016).

Although the MARC in England and Wales is 10 years old, one of the biggest defence’s against raising this threshold is the fact that children of this age very rarely go to an adult court and are in fact dealt with in the Youth Justice System through the Youth Courts between the ages of 10-17 (Sentencing Council, 2017). The Sentencing Council (2017) state that when sentencing children or young people for offences, the youth courts must prioritise and consider the primary aims of the youth justice system, which is to both ensure the welfare of the child but also minimise and prevent offending by children – although as discussed by Brown and Charles (2019), contact and criminalisation by the system in fact leads to higher likelihood of reoffending.

Despite the seemingly contradictory motives between the intended aims of the youth justice system with that of child reoffending rates, the Sentencing Council (2021) state that in 2019 out of the 18,000 cases presented to the youth courts, 67% of children and young people were issued with a community sentence, with only 7% sentenced to immediate custody. This, along with the less intimidating setting of a youth court room suggests a more lenient approach when dealing with child offenders. However, the system is not perfect, as established by Batesman (2012) where they state even the lightest of contact with the criminal justice system can drastically impact a child’s life, with the youngest individuals being impacted the most with an MARC of 10 years old in England and Wales receiving heavy criticisms.

Furthermore, Butler (2021) demonstrates the imperfections within the system when they explain that currently in law, if a child commits an offence but has their first court appearance after their 18th birthday, they are treated as a full adult despite committing the offence under the age of 18. Butler (2021) argues that this system needs be changed so that if an offence is committed by an individual under the age of 18, their entire contact and case jurisdiction should remain in the youth courts and youth justice system, not passed on to an adult magistrate or crown court. The current youth justice system is described by Butler (2021) as a “postcode lottery”, with the example given: Two 17-year-olds could commit the same offence on the same day and have the same birthday but could be tried in two different courts and two different systems based entirely on how quick their case went to court. With COVID-19 impacting courts and increasing the delays in trials, this issue is one of the criticisms given to the youth justice system and demonstrates issues not just at the bottom end of the spectrum with regards to offenders aged 10, but also at the top.

Throughout the research process there has been very little to suggest there is evidentiary backing behind arguments against raising the MARC in England and Wales. Primarily, the main justification seen with regards to opposition to the increase of the MARC has been on three fronts. Firstly, historical precedent of serious and horrific child offenders has demonstrated the perceived necessity for a lower MARC, to ensure justice is served to those young offenders (Case and Creaney, 2019; Pierpoint, 2019). Secondly, the admittedly isolated view taken by Hungary as explored by Balogh (2014), where they state Hungary lowered their MARC due to the belief that children have neurologically developed quicker due to technology, so the innocence and arguable naivety placed on children is in their belief, no longer an accurate portrayal of modern society. Thirdly, the belief that the youth justice system is equipped to deal with children who offend and do not impose a custodial sentence lightly.

Despite these selective oppositions, most professionals, academics and charitable bodies from across the UK and the world, tend to agree that the MARC in England and Wales is one that needs to be drastically increased. This, according to Halliday (et al., 2019) would comply with the requests and recommendations provided by: the UN, the head of the Youth Justice Board in England and Wales, the Association of Directors of Children’s Services, the Association of Youth Offending Team Managers, the Children’s Commissioner for England, leading children’s charity Just for Kids Law, Lord Thomas of Cwmgiedd a former Lord Chief Justice of England and Wales, the chair of the Magistrates Association, the Equality and Human Rights Commission (EHRC), and the Association of Directors of Children’s Services, alongside hundreds of academics that are supported by neurological evidence and behavioural theories (Bateman, 2013; Brown and Charles, 2019; Farrow et al., 2011).
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