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CRIMINAL LAW – LAURA KNIGHT

Assignment title: 
 
Discuss the extent to which the criminal law is prepared to accept that a victim may consent to harm. 
 
 
Throughout this assignment I will be touching on whether the criminal law acknowledges the ability to consent to harm and which offences the law acknowledges consent of the victim. I will also be discussing the basis needed to be abided by for consent to act as a defense in cases, the basis needed to be abided by to disregard the acknowledgement of the victims consent in cases, and any objections which may have involvement in recognising a victim’s consent in certain cases.

England’s legal system’s current scene provides that an individual cannot consent to another individual causing them bodily harm except if it falls under a certain sector that defines it as lawful activity. Common Law has recently been structured by parliament by enacting the Domestic Abuse Act 2021, which bestows that one person is not able to consent to another person causing bodily harm for the purpose of sexual gratification or pleasure. However, this provision also applies to other areas of human life. This codification of common law has resulted in the immoral development of legal doctrine.		
For example, any bodily harm which is caused as a result of decorative piercing, contact sports and cosmetic genital surgery are lawful. On the other hand, non-surgical body modification, BDSM and Female Genital Mutilation (FGM) are not lawful forms of bodily harm. These examples call attention to the inarticulateness of current doctrine and its lack of success to stabilize personal autonomy with the paternal side of the role of criminal law which is aimed at minimising the approbation of the law for significant violence – if indefinite that is the criminal law’s role. There is a lack of transparency within the law and persistent failure to keep up to speed with evolving public attitudes to BDSM,  body modification and horseplay, therefore reformation within parliament is well overdue.	 (Professor Sally Kyd & Dr Daniel Bansal, 2022)
In specific circumstances with regards to criminals, an evident criminal act could have been committed, but a crucial part of the crime that is required is that the victim was opposed to the crime that has happened. In this instance, the defence of consent is not available. However, if it can be proved that the victim consented to the act, the defence of consent is available, therefore the act was not a crime.
In some instances, crimes for which consent is a possible defence include crimes that result in bodily harm, including assault and battery. Even though the circumstances under which consent is a defence are limited, there are certain instances where victims can be held to consent to these crimes, for example, contact sports. The individuals who participate in this sports game are presumed to have consented to the physical contact made with other players and possible outcomes of bodily harm throughout the game, as this is an inevitable factor of their sport.
In order for the defence of consent to be established in these instances, there must be some requirements met. Firstly, a person cannot give consent to circumstances that could have the possibility of serious bodily harm. Secondly, the possibility of harm must be a sensibly foreseen factor of the conduct and a risk that would be relatively accepted. Lastly, the person must be able to gain some sort of beneficial factor from the conduct so that the consent was justified. In view of the fact that these required details are highly particular, their application is only relevant in very particular circumstances, and typically some sort of sporting event. For example, a boxer could be held to consent to battery, that has come as an outcome from their participation in the sport. (JUSTIA, 2023)

Consent can also be a defence which is able to be applied to crimes which have lack of consent as one of the main elements of the crime. An example of this would be a rape or sexual assault crime. Since both of these crimes require the victim to have not given any consent to the sexual conduct’s occurrence, the defence of consent could possibly be an available defence for the defendant to use. Correspondingly, the defence of consent may also be a huge role-player in the resolution of certain crimes related to property, such as trespassing. The consent in question can be expressed or implied, but implied consent will often be much more difficult to establish as it is built mainly from presumption. (JUSTIA, 2023)
Section 74 of the Sexual Offences Act 2003 defines consents as “if he agrees by choice and has the freedom and capacity to make that choice”. (CPS, 2021) 
There is a basis for permitting consent to either feature or not feature in the outcome of these cases, but in this example, the trial of a rape offence will be used for reference.
During the trial of an offence of rape, the prosecution must consider the actus reus, which would be the physical element of the rape, and the mens rea, which is the mental element of the crime. The actus reus, or physical element of the crime has two components: 1) the sexual intercourse; and 2) the lack of consent on the part of the victim. The mental element also has 2 components and can be either 1) knowledge or awareness of the victim's lack of consent, or 2) reckless acts which occurred even after the victim's lack of consent was acknowledged. 
The defendant who has been accused of the crime will be facing conviction on the basis of whether they fail to raise a reasonable doubt with the jury as to any components of the prosecution’s case, to be specific: 1) That there was an occurrence of sexual intercourse, or 2) That there was no given consent from the victim, or 3) That the perpetrator knew that the victim did not consent, or that the perpetrator was reckless as to whether the victim was giving consent or not. In accordance with current criminal law, the defendant's actions are not deemed as reckless if they had honest belief that the victim was consenting.
There is also a basis for which the unlawful act committed overrules the acknowledgement for consent in certain cases. In relation to criminal law, there are only a few exemptions that are recognised which can have the defence of consent utilised when defending the depiction of whether the crime is GBH or not. The most common of these exemptions are consent for contact sports and surgery. At this present time, tattoos and piercings are an exception to the GBH crime. However, extreme cases of body modification, such as tongue splitting, and ear removal are not exempt to the GBH crime. (Harrison, A. 2019)
The Court of Appeal was requested to decide on whether consent was able to be used as a defence for body modification procedures that were deemed as extreme, such as tongue splitting and in this case, the removal of an ear. For the Court of Appeal, this was the very first time they had been asked to assess the lawfulness of a body modification to this extent. When the phrase ‘body modification’ is used, it is typically describing a wide range of procedures, which are all deemed as therapeutic, such as cosmetic surgery, male circumcision, tattooing and piercings. The basis on which consent is not valid in these body modification cases is when the modification is classed as extreme. A modification, in the eyes of the law, is classed as extreme when the modification that has been performed or offered by the tattooist or piercer is deemed as non-therapeutic. Some examples of these extreme modification procedures include scarification (permanently and purposefully cutting the skin in a pattern or shape to leave a scar), branding (burning a mark or design into the skin, leaving a permanent scar), and dermal implants (materials placed underneath the skin). (Pegg, S. 2019)
To conclude this assignment, the basis on which criminal law depicts the availability of the usage of consent as a defence in different types of cases such as rape, bodily harm, and body modification is not transparent, and each cases outcome that depends on whether the harm that has been caused is lawful or not has to fall within a very particular specification. However, there are a few clear instances where a victim may consent to bodily harm, such as contact sports, in which criminal is prepared to accept the defence of consent.
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