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Wills and Probate Practice


Task 1:

Margaret Hughes’s must be structured carefully to ensure that her wishes are clearly reflected while also complying with the relevant legal requirements and achieving tax efficiency. The will should begin with standard introductory provisions, including a clause revoking any previous wills and confirming that the document represents her final testamentary intentions. Even though Margaret has stated she has not made a will before, including such a clause avoids any uncertainty. The will must also comply with the formalities set out in section 9 of the Wills Act 1837, meaning that it should be in writing, signed by Margaret, and witnessed by two individuals present at the same time. 

A key aspect of the will is the appointment of executors and trustees. Margaret has indicated that she would like Anns to act as her executor. While it is legally valid to appoint a single executor, it is generally advisable to appoint at least one substitute executor in case Anna is unable or unwilling to act. That is particularly important given that the will creates a trust for Daniel. Under section 34 of the Trustee Act 1925, there is a requirement for at least two trustees when dealing with land, unless a trust corporation is appointed. Therefore, it would be more practical for the will to appoint Anna together with an additional trustee or at least provide for a substitute. This reduces the risk of administrative delay and ensures continuity in estate management.



The will should then address Margaret’s specific gifts. She wishes to leave her jewellery and her car to Ana, which are both examples of specific legacies. These must be clearly identified to avoid ambiguity. However, specific gifts are subject to the doctrine of ademption, meaning that if the estate is not owned anymore when the person dies, the gift will not go through, and it simply will not be given. This principle was illustrated in Re Slater. Therefore, it may be sensible to consider whether a substitution clause is needed, although this is not strictly required. Including such a clause could reduce the risk of partial failure of the estate plan. 

Margaret also intends to make pecuniary legacies, she wishes to leave £20,000 to her granddaughter Emily, payable when she reaches the age of 18. This creates a contingent gift, meaning the funds must be held on trust until that age is reached. During this period, the trustees will have powers under sections 31and 32 of the Trustee Act 1925 to apply income or capital for Emily’s maintenance, education, or general benefit. Margaret also wishes to leave £10,000 to Dogs Trust. This gift qualifies as a charitable legacy and is exempt from inheritance tax under section 23 of the Inheritance Tax Act 1984. The residuary estate clause is particularly important, as it deals with everything remaining after debts, taxes, and legacies have been satisfied. Margaret’s intention is that both Anna and Daniel benefit from the estate, but she has expressed concern about Daniel’s financial behaviour. As a result, the residue should be divided into two equal shares, with Anna receiving her share outright and Daniel’s share being held on trust. 



The trust for Daniel is central to the will and requires careful drafting. Margaret has indicated that she would like his share to be protected until he reaches the age of 55. A discretionary trust is the most appropriate structure because it gives trustees flexibility and control over distributions. Under such a trust, Daniel does not have a fixed entitlement, which protects the assets from poor financial decisions, creditors, or relationship breakdowns. In Gartside v IRC, it was confirmed that discretionary beneficiaries do not have a proprietary interest in trust assets. A limitation, however, is that Daniel has no certainty of benefit, but this is justified given Margaret’s clear protective intention. A life interest trust was considered but is less suitable because it gives Daniel an automatic entitlement to income and could allow him to collapse the trust under Saunders v Vautier. Therefore, a discretionary trust is more secure and aligned with Margaret’s objectives. In addition to the trust structure, trustees should be granted broad administrative and investment powers under the Trustee Act 2000. This is important because it allows them to adapt investments to market changes and manage the trust efficiently. Trustees must also comply with the statutory duty of care under section 1 of the Act. This requires them to act with reasonable skill and care when managing assets. This is preferable because it reduces the risk of mismanagement and ensures professional standards of administration.

Trustees are also subject to fiduciary duties, including acting in the best interests of beneficiaries. The principle was confirmed in Bristol and West Building Society v Mothew. Beneficiaries also have rights to information under Schmidt v Rosewood Trust Ltd, ensuring transparency in trust administration. A letter of wishes should also be included. Although not legally binding, it provides guidance on how trustees approach distributions for Daniel. For example, it may suggest prioritising housing, education, or essential living costs. This helps balance flexibility with Margaret’s intentions. From a tax perspective, Margaret’s estate consists of a property valued at £480,000 and savings and investments worth £320,000, giving a total estate of £800,000. The nil-rate band of £325,000 applies, and the residence nil-rate band of £175,000 may also apply. Importantly, transferable allowances from her late husband may increase the combined threshold to £1 million under sections 8A and 8D of the Inheritance Tax Act 1984.


Margaret’s estate is valued at £800,000, consisting of her property worth £480,000 and savings and investments worth £320,000. The £10,000 charitable gift to Dogs Trust is exempt from inheritance tax under the Inheritance Tax Act 1984and is therefore deducted first, reducing the chargeable estate to £790,000. The nil-rate band of £325,000 and the residence nil-rate band of £175,000 would apply, giving a combined threshold of £500,000. In addition, because Margaret’s late husband left his estate to her, any unused nil-rate band and residence nil-rate band may be transferred, potentially increasing the available threshold to £1 million under sections 8A and 8D of the Inheritance Tax Act 1984. As the estate value of £790,000 falls below this combined threshold, no inheritance tax is likely to be payable if the transferable allowances are fully available. However, if the transferable allowances cannot be claimed, the taxable estate would be £290,000, and inheritance tax at 40% would result in a liability of £116,000. This demonstrates the importance of confirming the availability of transferable allowances with HMRC.
A key limitation is thar the availability of allowances must be confirmed with HMRC, meaning uncertainty remains until formal assessment. This increases the importance of accurate estate planning and compliance. 
The discretionary trust falls within the relevant property regime, meaning it may be subject to periodic and exit charges. However, it removes assets from Daniel’s personal estate, which may reduce long-term inheritance tax exposure.
 Flexibility is also available through a deed of variation under section 142 of the Inheritance Tax Act 1984, allowing beneficiaries to alter distribution within two years of death. This is useful if family circumstances change. 
Overall, the structure provides a legally sound, tax-efficient, and flexible arrangement that reflects Margaret’s wishes while balancing protection and fairness. 



Task 2:

Following Margaret’s death, Anna, as the named executor, must take a number of important steps. The first step is to register the death and obtain the official death certificate, which will be required for dealing with banks, HMRC,  and the Probate Registry. She should also locate the original will and ensure that Margaret’s assets are secure. 

The next step is to confirm that the will is valid. This involves checking that it complies with section 9 of the Wills Act 1837, meaning it must be properly signed and witnessed. It is also necessary to consider whether Margaret had testamentary capacity at the time the will was made. The test for this is set out in Banks v Goodfellow, which requires that she understood the nature of making a will, the extent of her estate, and the claims of potential beneficiaries. Any concerns about undue influence or lack of knowledge must also be investigated.

Anna is entitled to act as executor alone, but practical issues may arise because the will creates a trust. In such cases, at least two trustees are usually required, particularly where land is involved under section 34 of the Trustee Act 1925. If no substitute executor was appointed, this could cause delays and may require the appointment of an additional trustee. This is a practical risk because it can slow down administration and increase legal costs.

As a solicitor, it is important to follow the SRA Code of Conduct. This includes acting in the best interests of the client, providing clear information about costs, and communicating effectively. Extra care should be taken when dealing with grieving clients, ensuring that advice is clear and sensitive. This is particularly important because executors are often under emotional stress and may not fully understand legal obligations. 

The next stage is to prepare a full schedule of Margaret’s assets and liabilities. This includes her property, savings, investments, and personal possessions. Each asset must be valued at its market value at the date of death, as required by section 160 of the Inheritance Tax Act 1984. Professional valuations may be needed for property and jewellery. This is important because incorrect valuations can lead to HMRC penalties or underpayment of tax. 

A key point is that probate valuation and inheritance tax valuation are not always identical. Probate focuses on gross estate value at death, whereas IHT calculations may include reliefs, exemptions, and lifetime transfers. This distinction is important for accurate reporting. Inheritance tax must then be calculated. The nil-rate band and residence nil-rate band should be applied, along with any exemptions such as the charitable gift. Executors must also check whether transferable allowances from a spouse apply, as this can significantly increase the tax-free threshold. A limitation here is that incorrect assumptions about allowances may lead to HMRC adjustments later, so confirmation is essential.
The executor is responsible for completing the relevant HMRC forms, usually the IHT400 for larger estates, and ensuring that tax is paid within six months of death. Payment can be made through the Direct Payment Scheme, which allows funds to be released directly from bank accounts. Importantly, executors can become personally liable for penalties if they distribute the estate before tax is properly settled.
The next step is to apply for the grant of probate. Since Margaret left a valid will and named an executor, the correct grant is a grant of probate. The application can be made online or by paper and must include the original will, death certificate, and inheritance tax documentation. A fee is payable, and delays can occur depending on the complexity of the estate.

These are several potential complications in this case; the lack of substitute executor could create difficulties if Anna cannot act. Emily is a minor, meaning her inheritance must be held on trust until she reaches 18. The trust for Daniel also requires careful administration, including the appointment of at least two trustees where appropriate. Once probate has been granted, Anna’s role as the executor continues. She must collect in the estate assets, pay any outstanding debts, and distribute the estate in accordance with the will. Specific gifts and pecuniary legacies must be paid before distributing the residue. She must also prepare estate accounts, which provide a full record of the administration. This is important for transparency and to protect the executor from future disputes. 

A further important step is the creation and administration of the trust for Daniel. Trustees must formally accept their role and ensure that the trust is properly constituted. The trust for Daniel may also give rise to registration requirements under the Trust Registration Service (TRS), introduced under the Money Laundering Regulations 2017. As this is a will trust that may become taxable, the trustees could be required to register the trust with HMRC within 90 days of becoming liable for tax. The trustees must provide details of the settlor, trustees, and beneficiaries and ensure that the information remains accurate and up to date. Trustees may also have continuing obligations to report trust income and capital gains to HMRC where applicable. Failure to comply with TRS obligations may result in penalties, making compliance an important part of trust administration. This ensures compliance and avoids financial penalties.


In conclusion, Margaret Hughes’ estate requires careful will drafting and effective probate administration in order to ensure that her wishes are carried out correctly and efficiently. The proposed structure of the will provides protection for vulnerable beneficiaries, particularly through the discretionary trust for Daniel, while also ensuring that specific gifts and pecuniary legacies are distributed appropriately. In addition, the estate planning arrangements help minimise potential inheritance tax liability through the use of available exemptions and transferable allowances. Following Margaret’s death, Anna, as executor, must comply with the relevant probate, tax, and trust administration requirements, including HMRC reporting obligations and Trust Registration Service requirements where applicable. Overall, the proposed arrangements create a legally valid, practical, and tax-efficient outcome that reflects Margaret’s intentions while protecting the interests of all beneficiaries.
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