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Section A.

1. Responding to the claim by Gethin Rees against Big Buses Ltd.

1.1 The process and timescales for responding to the ET1.
You have 28 days as the employer or ‘respondent’ to complete and return the ET3 form to the tribunal, from the date the form was sent (not received). I would advise that you make this a priority as you will not be able to defend the claim should you choose to if you miss the deadline (CIPD, 2021a). There is an increased pressure on tribunal proceedings as a result of the COVID-19 situation so sticking to deadlines is essential to avoid unnecessary delays. 
As you have received the ET1 form from the tribunal you now need to respond using the ET3 form via post or email. You may also respond online via the website www.gov.uk/being-taken-to-employment-tribunal-by-employee/overview. Only the approved method of response will be accepted and it must contain certain information. Your full name and address and whether you want to defend all or part of the claim must be stated.  It is important that you do not hold back information but present all relevant facts from the start. It is necessary to keep a copy of your response form and make a note of the case number to quote in any correspondence (Gov.uk, 2018a).
All copies of the ET1 and ET3 forms will be sent to ACAS who are obliged to attempt a settlement, even though the early conciliation process has failed (Daniels, 2019).

1.2 Details of the grounds of the potential claim(s).
a. Unfair Dismissal.
Section 94 of the Employment Rights Act 1996 states that an employee has the right not to be unfairly dismissed by his employer (legislation.gov.uk, 1996). A person can make this claim if they are an employee and they have two years continuous service of employment (Daniels, 2019). As the employer, you must be able to demonstrate that the reason for dismissal was fair on the grounds of five set criteria and in this case, conduct. The burden of proof is on the employer to demonstrate that it carried out a thorough investigation into the alleged mis-conduct and that this led to a reasonable belief that the employee committed the offence therefore the decision to dismiss was reasonable (CIPD, 2020a). The level of proof required is not as high as in the criminal court as demonstrated in the BHS v Burchell case but must involve a reasonable investigation (Medhurst, 2018).
Unfair dismissal claims can be upheld if the disciplinary process is found to be procedurally defective as seen in the case of Adeshina v St. George’s University Hospital NHS Foundation Trust 2015 .Employers should take from this to always act fairly and reasonably in any disciplinary procedures. If an employer wishes to remedy any defects or omissions they can do so at the appeal stage which is why a reasonable length of time should be given to the employee to file their appeal (CIPD, 2021b).
The investigation is an important part of following a fair process and if it is found to be lacking then any decision that results from it can be deemed as unfair. If the case reaches a tribunal a judge will look at whether the employer has followed the Acas code of practice in a fair way (Acas, 2020a).
In his ET1 form, Gethin refers to what he believes to be his unfair dismissal. He claims that he was not allowed to state his case, he points out that Steve was a witness but carried out the investigation and says that he was dismissed for gross misconduct when he maintains he was provoked by Robert. 
b. Wrongful Dismissal.  
Wrongful dismissal occurs when the employer terminates the contract of employment and in doing so breaches that contract of employment. This breach can be on several grounds and the relevant example here would be giving no notice of termination. An employee must show that the employer has terminated the contract and that the termination has been a breach of the contract if they are claiming they have been wrongfully dismissed (Daniels, 2019).    
The period of notice is a matter for agreement between each party but is subject to minimum periods dictated by law (CIPD, 2020a). How much notice an employee is entitled to depends on how long they have worked for their employer and what is in their contract of employment. The statutory notice for someone with two to twelve years service is one week for each year they have worked (Acas, 2021). In Gethin’s case this would be six weeks notice which will be shown as a calculation later in the advice. 
Wrongful dismissal is prohibited by the Employment Rights Act 1996 (legislation.gov.uk, 1996). Dismissal without notice is often referred to as summary dismissal and can sometimes be justified if the employee has committed a serious breach of their contract such as violence towards another employee. The employer is still obligated to consider the context and severity of the breach before ending the contract (CIPD, 2020b). 
In his ET1 form, Gethin states that he was paid a sum to cover his outstanding wages and holiday pay but it is unclear how much he was paid. Gethin also maintains that the altercation was Robert’s fault and that he was provoked therefore denying the allegation of gross mis-conduct. Gethin has six years service and would  be entitled to at least statutory notice or more if stated in his contract unless his dismissal was as a result of a gross mis-conduct as set out in your company policies and procedures. 
c.   Automatic Unfair Dismissal: Whistleblowing. 
Protection for workers reporting malpractices by their employers against victimisation or dismissal came into force in 1999 as part of the Public Interest Disclosure Act, 1998 (legislation.gov.uk, 1998). Statutory whistleblowing obligations mean that workers must notify management of any risk to health and safety under regulation 14 of the Management of Health and Safety at Work Regulations, 1999 (legislation.gov.uk, 1999b). 
Employees shall be regarded as automatically unfairly dismissed if the reason for the dismissal is that they made a ‘protected disclosure’. The Employment Rights Act, 1996 sets out two questions to determine whether an individual qualifies for protection as a whistleblower. Was the making of a disclosure the reason for the dismissal and was that disclosure protected (legislation.gov.uk, 1996). 
The disclosure can be in writing or verbal and the worker needs to have a reasonable belief that the information they are disclosing shows one of the following relevant failures:
· Criminal offences,
· Breach of any legal obligation,
· Miscarriages of justice,
· Danger to the health and safety of any individual,
· Damage to the environment,
· Deliberate concealment of information relating to any of the above (legislation.gov.uk, 1998).
Since 2013, the disclosure can only qualify as protected under the Public Interest Disclosure Act 1998 if the claimant reasonably believes that it is in the public interest (legislation.gov.uk, 1998). A qualifying disclosure becomes a protected disclosure if it is made to the employer, the person responsible for the failure, legal advisors, Government Ministers, a person prescribed by an order made by the Secretary of State or another person satisfying certain conditions (Gov.uk, 2021b).
Workers then have the right not to be subjected to any detriment on the grounds that they have made a protected disclosure and they could make an unfair dismissal claim if they believe this to be the case. Decisions would involve examining the thought processes of the employer when they acted as they did (Lewis & Sargeant, 2020). The employee must prove that they made a protected disclosure and that there was a detrimental treatment. The employer has the burden of proving the reason for the treatment. 
Employers were made liable for any detriment caused by their employees under the Enterprise and Regulatory Reform Act in 2013 (legislation.gov.uk, 2013). This vicarious liability means the employer must ensure they create a culture where employees feel safe to disclose any issues without fear of repercussion. 
During the COVID-19 pandemic, it is likely that employees will be far more inclined to present their views regarding appropriate safety in the workplace and if they suffer any detriment or are dismissed after expressing their concerns, they could submit a claim that the dismissal is unlawful (Thomas & Littlejohns, 2020).
In his ET1 form, Gethin claims that he has raised several concerns and that he believes Big Buses is not taking health and safety seriously. He says that he has complained to Steve about colleagues not wearing masks several times and that he believes Steve does not like him due to his complaints about the working environment after COVID. 
d. Automatic Unfair Dismissal: Raising Health and Safety Issues.
Under section 100 of the Employment Rights Act 1996, an employee shall be regarded as unfairly dismissed if the reason for the dismissal is that they brought issues to their employers’ attention that they reasonably believed were harmful or potentially harmful to health or safety (legislation.gov.uk, 1996). 
The Health and Safety at Work act 1974 aims to protect people at work and protect the public and others. Employers must ensure the health, safety and welfare of all employees whilst at work (section 2.1). Employers must also provide and maintain safe working environments and adequate facilities and arrangements for welfare at work (section 2.2e) (legislation.gov.uk, 1974). The fundamental principle of health and safety law is that risks are best controlled by those who create them. The aim being to prevent workplace death, injury, or ill health (Taylor & Emir, 2019).
The COVID-19 pandemic has increased the emphasis on safety by adding another element, especially for businesses who continued to work through restrictions. The law says as an employer you must reduce the risks from coronavirus in your workplace and that this includes consulting with your workers. Employers have a statutory duty of care for people’s health and safety and to provide a safe place to work (CIPD, 2021c).
 The Health and Safety Executive advises employers to talk to workers to explain the changes in place to keep the workplace COVID secure enabling the continued safe running of the business (HSE, 2021). Open lines of communication will enable employees to tell their employers if they are worried about any workplace risks and give them a chance to influence decisions about health and safety. It is essential to take time to talk to employees and agree any actions. 
Employers must make sure that the risk assessment for their business addresses the risks of COVID-19, using guidance from the Department for Business, Energy and Industrial Strategy (BEIS). COVID-19 needs to be managed through a system of control including social distancing, high standards of hand hygiene, increased surface cleaning and barriers to separate people (Gov.uk, 2021a). The government guidelines state that there may be some circumstances when wearing a face covering may be beneficial as a precautionary measure and will be mainly to protect others, not the wearer. For businesses not open to the public, employers must assess the use of face coverings depending on the workplace environment (Gov.uk, 2021a).
In his ET1 form, Gethin claims that there has been very little communication regarding the working environment and that he does not believe Big Buses is taking health and safety seriously. Gethin maintains that he is disliked due to complaints he has raised about the working environment after COVID.


1.3 Defences to the above potential claims.
a. Unfair dismissal.
Any claim of unfair dismissal will be judged based on statute and the concept of fairness. Section 98 of the Employment Rights Act lists five potentially fair reasons for dismissal and conduct is one of those reasons (legislation.gov.uk, 1996). You as the employer, must show a potentially fair reason for dismissal. The tribunal will consider whether you acted reasonably in treating the potentially fair reason as sufficient reason to dismiss, taking into account the substantial merits of the case and principles of fairness (CIPD, 2020c). The tribunal is required to establish what a range of responses to the situation would have been. If your decision falls within one of these then the dismissal will be fair. 
The Acas code of practice outlines acceptable reasons for dismissal as acts the employer regards as gross misconduct. These may vary but might include physical violence (Acas, 2015). Gross misconduct which can result in summary dismissal can include assault. You as the employer must show you acted reasonably in reaching the decision to dismiss. Reasonableness of a dismissal can also relate to the impact of the behaviour. The tribunal will not rehear the facts or determine guilt but judge whether your actions were within the range of reasonable responses (Daniels, 2019).
The tribunal will apply the ruling of British Home Stores v Burchell 1980 (Daniels, 2019) and assess if you had a reasonable belief in the guilt of Mr Rees. If the conduct is an isolated case, it would have to be very serious to justify dismissal for a first offence (CIPD, 2020c). 
Your defence will be based on your belief that Gethin pushed Robert into the storage container causing him to land on the floor and resulting in tools and chemicals ending up all over the depot floor. You believe he started the altercation which could have resulted in personal injury and damage to company equipment. The repercussions of his actions in relation to safety and the fact that he was not wearing a face mask led you to dismiss him on the grounds of gross misconduct as per company policy and procedure. 
b. Wrongful Dismissal.
Dismissing an employee with no notice will nearly always lead to the right to bring a wrongful dismissal claim except where there has been gross misconduct by the employee which means the employers actions would be justified. Summary dismissal can be justified if the employee has committed a serious breach of their contract such as theft, fraud or violence towards another employee (CIPD, 2020b). 
Some acts, known as gross misconduct are so serious that they might result in dismissal without notice for a first offence (Acas, 2015). To defend a wrongful dismissal claim you must demonstrate that Gethin conducted himself in such a way as to show no intention to be bound by the contract of employment (Daniels, 2019).
The significant factor is whether there was a fundamental breach of the contract which would justify the instant dismissal. A common reason found to justify summary dismissal is an action by an employee that undermines what is known as the implied term of trust and confidence (CIPD, 2020b).
Your defence would be based on the fact that you believe Gethin committed an act of gross misconduct in that he launched an unprovoked attack on Robert that was witnessed by his line manager. You consider such behaviour to be reckless and a risk to the safety of others in a depot where tools, machinery and dangerous chemicals are used. You would need to convince the tribunal that you made a reasonable decision under the circumstances to dismiss Gethin with immediate effect for gross misconduct.
c. Whistleblowing.
The first aspect of defending this claim would be to ascertain if Gethin qualifies for the protection that employment law gives a whistleblower. In order for a disclosure to qualify as protected it must involve information and not simply voice a concern or present an allegation. The disclosure must also relate to one of the six relevant failures and the wrong doing must be in the public interest. If Gethin was found to have made the allegations, you are entitled to defend your reputation against the allegations as shown in the Jesudason v Alder Hay Children’s Hospital 2020 ruling (CIPD, 2021e).
The other side to the defence would be to question if it was found that a protected disclosure had been made, was this the reason for Gethin’s dismissal.
Your defence would be based on the fact that you do not believe that any such disclosure was presented to Steve by Gethin. In his ET1 form, Gethin states that he has raised concerns and complained a number of times but does not present any substantial facts or offer more detail other than general reference to the working environment. Your defence against this claim would also be that your reason for dismissing Gethin was that he pushed Robert to the ground which you considered to be an act of gross misconduct and not that he had raised concerns about health and safety.
d. Reporting Health and Safety Concerns. 
The defence for this claim is similar to the above and would be based on whether Gethin raised detailed concerns in an appropriate manner to his line manager or anybody else about health and safety concerns. The question would then be if this was the reason for his dismissal.
Your defence would be that no such concerns were raised to Steve. It is possible that Gethin is claiming to have brought the sporadic use of face masks to Steve’s attention and nothing having been done about it as a reaction to his dismissal which he is unhappy about. Your defence would also be that this was not the reason he was dismissed as he was found to have committed an act of gross misconduct and that is why his contract was terminated. 

1.4 Strengths and Weaknesses of the claims.
The strengths of the claim are Gethin’s good conduct previously and his length of service. He has only been spoken to once about his time keeping and otherwise has a clear record for his service which is over six years. Length of service is not necessarily  a factor in all cases as shown in the East Coast Main Line Co Ltd v Cameron ruling 2020 (CIPD, 2021e). 
A substantial strength to the claim of unfair dismissal would be the flaws in the process followed during the disciplinary. There was no thorough investigation where Gethin had a chance to present his side of what happened. He was invited straight to a disciplinary and not a meeting to investigate what happened. Gethin should have been given any witness statements that had been collected but this did not happen. Steve is a witness himself and ideally should not have been taking part in subsequent meetings and conducting what little investigation took place. In cases of misconduct, different people should carry out the investigation and the disciplinary hearing (Acas, 2015).
Employers must be as comprehensive as possible in any communications linked to the disciplinary, especially in the letter inviting them to the meeting as outlined in the case of Celebi v Scholarest Compass group UK and Ireland 2010 (CIPD, 2021b). the letter issued to Mr Rees cited the ‘serious incident’ without specific detail and allegation.
The employee must be given the right to appeal against the decision and needs time to do this. Gethin was given seventy-two hours which is unreasonable and seven days would be more appropriate. 
The basis of unfair dismissal law is that employees have the right to be treated fairly. You must be able to demonstrate that you carried out a thorough investigation into the alleged offence (CIPD, 2020a). When assessing the claim against the Acas code of practice, the tribunal would probably rule that the dismissal was unfair due to the weaknesses in the process. 

The weakness of the claim is the fact that Gethin did push Robert to the floor and therefore committed an act of misconduct. It is unlikely that any colleagues would act as witnesses to support Gethin at a tribunal as Andy was unable or unwilling to state what had happened. 
There are also weaknesses to the automatic unfair dismissal claims as there is no evidence of any actual disclosures or previous reports of health and safety issues. 

2. Possible remedies available to the tribunal.
2.1 Re-engagement and reinstatement if unfairly dismissed. 
In reality, the employee rarely wants this as an outcome as they have often found another job or the relationship breakdown with the employer would make further employment with them untenable. Gethin states in his ET1 that he wants his job back. If he is reinstated he would return to the same job and all monies for the interim would be paid and all rights reinstated (Lewis & Sargeant, 2020). 
If Gethin is re-engaged, he would return in a different role the nature of which would be stated by the tribunal and he must be treated as though he had not been dismissed, as above (Daniels, 2019).
2.1 Compensation.
	
	Unfair Dismissal
	Wrongful Dismissal 

	Basic 
Award
	1 weeks pay for each complete year of service (aged 22-40)

500 x 6 = £3,000
(max award £16,140)
	

	Compensatory
Award
	Loss of earnings from date 
of dismissal to tribunal and 
possible future loss of earnings.

Maximum 1 year’s salary or £89,000 whichever is lower = £26,000.
	Compensation for the breach of contract, usually equal to loss of salary from dismissal to the tribunal.

If due to incorrect disciplinary process, entitled to damages reflecting the time it would have taken for the correct procedure. 

No limit to damages but tribunals can award £25,000 maximum.

See also section 123 of The Employment Rights act 1996 for compensation payments (legislation.gov.uk, 1996).






2.3 Factors affecting the award.
The tribunal can adjust the award by up to 25% for either side not following the Acas code of practice. Big Buses did not conduct a thorough investigation and Gethin did not exercise his right to appeal. 
If the tribunal decide you did not follow a fair process but if you had Gethin would have been dismissed anyway, they might apply a polkey reduction which was established after the Polkey v Deyton Services ruling 1988 (CIPD, 2021e; (advice, 2020).Similarly, if they feel Gethin contributed to his dismissal, the award might be reduced (CIPD, 2021b). 



2.4 Recommendation.
My advice would be to try and avoid going to a tribunal. The process followed was not thorough and is flawed which would go against you as previously discussed. Defending your case can be lengthy and expensive involving lost time for managers with a surge in claims meaning long waits for hearing dates (Faragher, 2018).
All tribunal decisions are published online which could be detrimental to the reputation of Big Buses, especially if the whistleblowing claim were to be upheld.
Aim for a settlement agreement where appropriate compensation is agreed, and you would take advice from a solicitor or an agreement achieved through Acas conciliation (COT3). The benefits of a COT3 are that it is free of charge, can rule out future claims and legal advice is not compulsory (CIPD, 2021a).







Section B.

1. Flexible working request: Julie Davies.
The CIPD have advised organisations to review flexible working following this period of enforced home working due to the many potential benefits for organisations and employees. Flexibility can support inclusion, increase productivity and support wellbeing (CIPD, 2020d). 
The law states that any employee with more than 26 weeks of continuous service can make a request for flexible working. Your responsibility is to consider the request in a reasonable manner and within a reasonable time frame. 
There is a set process which I will outline in this advice.
The first step would be to acknowledge Julie’s email. The entire process including any appeal should be conducted in three months. Acas have produced a code of practice on flexible working requests which you can work from if you have no such company policy (Acas, 2014).
The request must include the following:
· The date of the application,
· What changes are required,
· When they would like these to come into effect,
· What effect they think the requested change would have on their employer and how this might be dealt with,
· A statement of it being a statutory request,
· The date of any previous applications.
You must make this clear to Julie and if her email does not already cover all the above then advise her to rewrite it or use the form available online at Right to request flexible working: application form - GOV.UK (www.gov.uk).
You should then arrange a meeting with Julie as soon as possible to discuss her request. A useful aspect of the form layout is that she will be encouraged to think about the possible impact of the change before the meeting. If Julie wants to be accompanied at the meeting, I advise you allow it to make it a fair and open process (Acas, 2020b).
You need to consider the application fully, weighing up the benefits to Julie against any adverse business impact. By law, you can only refuse the request on the following grounds:
· it will cost your business too much,
· you cannot reorganise the work among other staff or recruit more staff,
· there will be a negative effect on quality, performance, or the ability to meet customer demand,
· there is not enough work for your employee to do when they have requested to work (Acas, 2020b; CIPD, 2020d).
During the meeting, you can have a frank and open discussion and it might be possible to reach a compromise rather than turning down the request fully. Some circumstances might change after the COVID restrictions lift so you cloud consider a temporary change for maybe three or six months or even alternative weeks rather than a complete change. This is where a good meeting will be essential to find out the full picture and work out a solution that suits julie and the business.

When you have made your mutually agreed decision, it must be confirmed in writing and include any relevant dates. 

Your email outlines your initial reactions which I will address now. 

Reguest to work from home on Monday and Friday.

You say Julie will not be able to do her job properly if this is granted due to less interaction with the team. She will have this interaction on the other three days and would be in phone, email or other (MS Teams/Zoom) contact whilst working from home so I would suggest you give this serious consideration. By law, employees are entitled to time off to deal with care for dependants and working from home might alleviate the pressure of this for Julie and encourage her to be more productive through less anxiety and not having the pressure of coming into the office (CIPD, 2016).

Request to change hours to 8-3 with no lunch.

If Julie started at 8am she would be unsupervised until 9am. You might consider this if it fits with the needs of the business and if Julie would be considered as a responsible member of staff. Your point that there would be no adequate cover after 3pm and you could not share this workload or take on additional staff would be a valid reason for not allowing the change. I would just consider if there needs to be cover after 3 or if the work could be completed beforehand, this would depend on your customer and staff expectations.

Picking up children from school/caring for elderly mother.

Employers need to exercise some flexibility, compassion and discretion when dealing with employees with caring duties. Family life is important and work and outside commitments need to be balanced (Daniels, 2019). They should also try to assist and support employees with ill or disabled family members as far as is reasonably possible (CIPD, 2021d). It is worth remembering this when looking at the reasons behind Julie’s request. The Equality Act 2010 provides for associative discrimination in relation to protected characteristics including disability (legislation.gov.uk, 2010). That is not to say that a non-discriminatory reason will not be justified but all aspects must be considered reasonably.


Finally, if you decide to deny any part of Julie’s request, it is best practice to offer her the right to appeal. Ideally, the initial meeting and the appeal should be held by different managers. 



2. Data protection grievance: Lucy Bell.

You should start by approaching Lucy to see if you can resolve the matter informally. If this is not possible, then follow your grievance policy or at least use the Acas guidelines as a minimum (Acas, 2015). If informal methods are not an option, an effective process for dealing with grievances can avoid tribunal cases or any other action (CIPD, 2020d).

Lucy will need to put the grievance in writing and address it to a manger who is not linked to what happened. You will need to consider who will conduct each meeting and arrange separate people for the investigation, the grievance hearing and potentially the appeal. Lucy has the right to be accompanied to the grievance meeting (Aylott, 2018).

Once you have acknowledged Lucy’s written grievance, your investigating officer will need to look at the facts. There are two parts to the grievance which I will discuss.

Return to work meetings.

You are most certainly able to continue with your return-to-work meetings. As an employer you have a duty of care towards your employees which includes maintaining a safe working environment and supporting people to raise concerns and provide feedback (MindTools, 2020). This can be discussed in the return-to-work meeting along with any changes that have happened and is a legal obligation. You can reassure lucy that the main aim of the meeting is to check that she is fine to come back to work, particularly after working from home due to shielding for health reasons.

Communications with staff.

On May 25 2018, the General Data Protection Regulation (GDPR) was implemented and is covered by The Data Protection Act 2018 (legislation.gov.uk, 2018).The legislation applies to any personal data which must be processed lawfully and fairly for necessary reasons or by permission from the employee (Daniels, 2019). There are also additional restrictions for holding and processing ‘sensitive personal data’ for example linked to health. 

Under the law, you would need to consider if the sharing of Lucy’s information was justified and what it was meant to achieve (ICO, 2011). You state in your email that managers need to be able to inform staff when someone is sick to arrange cover. If this is the case, you might have a legitimate reason for saying she was sick but there would be no need to give details of the illness or condition as this would be sensitive personal data. The email was sent to all staff stating the reason for Lucy’s absence. Under GDPR you would need a lawful basis for processing (sharing) and a special category condition in compliance with article 9 of the regulations (Gov.uk, 2018b). 

This would be a similar position for your point around sharing people’s information around COVID symptoms. You would need to exercise a proportionate use of the information and limit it to staff who needed to know and you would be well advised to gain consent first. 
When dealing with the grievance, you will need to see how Lucy wishes to proceed. You can reassure her that you will be setting up GDPR training for all your line managers to prevent it happening again. She might feel that she wants to report the breach to the ICO or she might feel an apology is acceptable. She would also have the right to appeal any decision resulting from the grievance meeting. 

Record keeping.

All sensitive personal data should be kept secured in a locked room or cabinet with limited access. You may keep records if you have a legitimate business reason but for no longer than is necessary. There is no need to keep medical records for longer than twelve months and all leavers details can be destroyed after six months. 
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