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Specialist Employment Law (BMPD5022)
Task 1
Employment Law is an essential element in the relationship between an employee and their employer. The Chartered Institute of Professional Development (CIPD) says ‘Employment Law governs what employers can expect from employees, what employers can ask employees to do, and employees’ rights at work’. (CIPD, 2022)
1.1 Aims and Objectives of Employment Regulation
Employee protection – The Employment Law has been introduced to provide a minimum level of what is to be provided and expected by an employee. The standards that are to be provided to an employee and the protection from exploitation – whether this be through age, protected characteristics, environment in which they are expected to work under as well as working hours, leave allowance and periods of breaks during working hours. It also provides the employee with a minimum amount that they are to be paid in return for the work that they undertake. 
Fairness, equality and inclusion – Employment Law has incorporated the requirement of the Equality Act in order to impose fairness and equality across the spectrum of employment. There have been tighter control measurements introduced and implemented to raise the equality of minority populations as well as females in the workplace. This has included fair and equal pay and changes to policy to ensure that all employees are treated in equitable terms for the work that they undertake. By introducing these measures, it has raised the retention rates within the workplace and the wellbeing of staff.
Social justice – All employees should have the right to equal and fair treatment and as such should be protected from discrimination, harassment and bullying. Although leadership and management are core to every organisation, it is paramount that those individuals in roles such as this, do not become enthralled with the position they are in and use it against employees for their own gain.  (CIPD, 2021) Within this, employees are entitled to their rights even if they are on the national minimum wage or otherwise; in relation to leave, maternity and others. 
There are two sides to the argument with regards to the implementation of tighter regulations around employee relations. Those in favour will say that there are benefits in the alignment between employees and employers and that this builds more trust and empowerment in an organisation where there are no power struggles or overarching exploitation from positions of authority. Minority groups are protected and therefore will maintain their employment with organisations that are ethical and equitable rather than leave and result in higher turnover of staff as well as reputation damage. On the other hand, those who are against the extensive regulations will say that the imposed rules will provide slower economic growth and will raise the costs of business as well as reducing the employment opportunities for those from ethnic backgrounds or protected characteristics. From the viewpoint of the organisation where I am currently working, the regulations provide great opportunity to open up opportunities across the whole of the organisation in order to fulfil the requirements of the regulations. By being such a diverse organisation with a vast amount of different roles and responsibilities it has been an opportune achievement to hold positive action workshops in all areas to try and raise the awareness of our communities as to the roles that are available – this then being a more diverse, inclusive workforce.
It has also been included within the equality, diversity and inclusion policies that the roles will be allocate the ‘payscale’ and not the individual that carries out the role so that there are elements of fair pay across the whole organisation.
1.2 Role played by the tribunal and courts system in enforcing employment law
Employment tribunals will deal with claims that are raised as a result of malpractice within the employment law statutes. This is usually brought to the court by the aggrieved who is or has been an employee of a company and this can relate to unfair, wrongful dismissals, unequal pay, discrimination or wage disputes. There are two types of Employment Law in the UK; private and civil law. Depending on the issue that is being brought before the Court will depend on the route that it will take. Claims such as discrimination and unequal pay will be heard through the employment tribunal route whereas the cases that include accidents in the workplace will be dealt with in the civil court. 
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An employee can bring their case after termination and the claim must be made within three months, the tribunal will review the case to ensure compliance with the rules and regulations set by ACAS (Advisory, Conciliation and Arbitration Service) by both employee and employer. The tribunal will follow the advice of the Employment Appeals Tribunal (EAT), Supreme Court and Court of Appeal to consider any new case. If no decision can be made in the tribunal, it can move to the appeal court where a decision will be made purely on the legislation and compliance of that law.



1.3 How cases are settled before and during formal legal procedures
There are a number of ways that cases can be settled prior to entering into the costly court process. These can include consultation with the ACAS, although this is not part of the tribunal system, forms have to be completed and submitted to ACAS prior to any case being heard at a Court. ACAS suggests a number of ways to attempt resolving issues that have been raised such as;
Mediation – this is normally a voluntary action on both parts (employee and employer) so that issues can be raised, discussed with the outlook that resolution can be applied in an informal manner. An advantage of doing this is that both parties are involved and can participate equally. A disadvantage may be that there are no witnesses and can be challenging to obtain all relevant evidence at this stage of the case being raised.
Conciliation – this again is normally undertaken on a voluntary basis, and both parties will be involved with a conciliator to resolve the issues amicably. An advantage of this is that it is relatively cheap in comparison to the costs of raising this at the Court. A disadvantage may be that there is no appeals process and can leave the claimant feeling isolated if there is no relative settlement on both parts.
Arbitration – this will have the involvement of an independent third party who will ultimately make the decision on the outcome of the case that has been raised. An advantage of this process is that it is much quicker and effective than that of a court hearing but a disadvantage may be that all parties waive their rights and give the full power to the judge to decide the case when the arbitration is binding. (ACAS, 2022)
ACAS allow for this process to be undertaken so that the claimant and the respondent can come to an agreement without having to go to an employment tribunal. If the parties reach an amicable agreement through this process, the results are documented on a COT3 form and the case can be closed.

AC 4.1 Major statutory rights employees have in relation to pay
If a person has a contract (either verbal or written) and broadly speaking, they are performing a task in exchange for something in return, they are classed as a worker and all workers have employment rights. (Gov.uk, 2022)
There are a number of statutory rights that an employee has in relation to pay, there are Laws regulating the payment of wages and salaries; national minimum wages as well as statutory rates of pay; rights to itemised pay statements at the time of receiving their pay as well as protection against unlawful deductions from wages. 

	Statutory Right:
	Explanation:

	Payment of wages and salaries
	Under the contract law and Employment Rights Act 1996 (ERA 1996) both employer and worker are provided with certain rights when it comes to pay. There is an implied duty that an employer will pay a wage or salary in exchange for the work that has been undertaken by the worker to compensate for the activity and time taken. 

	National minimum wages
	This law was introduced to reduce the risk of exploitation and is dependent on age however, anyone over the age of 25 will be paid the National Living Wage. These rates are reviewed every year and companies that exploit this law will be named as this practice is not acceptable.

	Rights to itemised pay statements 
	Section 8 ERA 1996 introduced the right for an employee to receive an itemised pay statement either before or at the time that they receive the pay that they are due for the hours that they have worked along with how much has been deducted for National Insurance and tax. Within this legislation, employees are also protected from unlawful deductions being taken from their wages (unless covered by authorised due to legislation, by contract or there is an agreement in writing). 

	Equal pay
	This legislation was introduced in 1970 to provide women and men the right to be paid the same salary as another for carrying out the work of the same or similar job



AC 4.2 Major statutory rights employees have in relation to leave and working time
This is also aligned to the entitlements of equal pay, protection under the working time directive and absence payments, whether this is through sickness, maternity, paternity adoption, special leave or otherwise.
	Statutory Right:
	Explanation:

	Working Time Regulations
	This legislation was introduced to cover all workers, not just employees. The law was introduced to protect workers from working excessively long hours or working long periods of time without a break or holiday. There are regulations in relation to weekly hours worked, annual leave allowance, rest breaks and daily breaks. 
Within this legislation, workers are entitled to a minimum of 5.6 weeks paid leave annually, at least a 20-minute unpaid break during the duty day that exceeds 6 hours (and young adults aged 16 – 18 are entitled to an enhancement of 30 minutes during a duty of anything over 4 hours).


	Absence payments
	This legislation covers payments for incidents of sickness, annual leave (holidays), maternity, paternity, adoption and special leave. 
Statutory Sick Pay provides protection for sickness where average earnings of at least equal to the lower earnings limit will be paid to an employee who is unable to attend the workplace during this period of ill health. The pay will be made on the day that the employee would normally work and be paid for a maximum of 28 weeks per 12-month period.
Holiday pay will still build up during a break in working period due to these examples and are entitled to take it on returning to duty or be paid for it.




AC 4.3 The main principles of maternity, paternity, and adoption rights in the context of employment rights and (AC 4.4) Other employment rights relating to flexible working

There are a number of rights for employees in relation to family friendly employment rights; and example of this include rights to leave and pay during maternity, time off for antenatal care, paternity, or adoption leave; shared parental leave and pay; keeping in touch days (KIT and SPLIT); qualifying periods of service. 
As society has changed over the years and traditional expectations have changed – for example, women are not alone in wanting to have leave from the workplace with the new addition to families during maternity periods of leave. Therefore, legislation has been updated to incorporate the rights of all workers to be entitled to leave when a child is introduced to the family, through natural birth or through adoption processes.

	Statutory Right:
	Explanation:

	Antenatal Care
	All pregnant employees are entitled to attend antenatal care appointments during working time and to receive their normal rate of pay during the attendance at such appointments. 

	Maternity Leave
	There are three elements of maternity leave that has been covered by the legislation, and not all workers are entitled to all aspects of this leave. There is a total allowance entitlement of 52 weeks leave.
The first part is Compulsory Maternity Leave which was introduced so that where a mother has given birth, she must take leave for the first two weeks following the birth (this is extended to four weeks for factory workers).
The second part is Ordinary Maternity Leave which provides a six-month period entitlement for birth mothers (and has no pre-requisite service prior to this allowance). The mother can decide when this leave starts.
Additional Maternity Leave is an entitlement to a mother who is in permanent employment 
For maternity pay to be paid to a mother, there must be 26 weeks of employment prior to the birth of the baby. Statutory Maternity Pay will be paid for a maximum of 39 weeks.

	Paternity Leave 
	This leave is covered by legislation for the person who will take the role of ‘father’ in traditional methods – this could be in the natural or adoptive process, same sex relationships or surrogacy. 
The person receiving this entitlement must be employed as an employee of the same company for a period of at least 26 weeks. 
The time allowance in this leave is for a period of 1 or 2 weeks from day 1 (of birth) up until day 56. 

	Parental Leave
	This is a form of unpaid leave that is allocated to a working parent and they can take up to 18 weeks (per child) in no more than a 4-week block at any one time. This is a provision for each child up until their 18th birthday and the employee must have been employed continuously for no less than a year. 




Flexible working is a way of working outside of the realms of normal business practices in order to provide a more stable work-life balance for an employee. This can include flexible start and finish times or working from home. All employees have the right to submit an application for flexible working, not just parents and carers.
This is known as making a ‘statutory application’ and a pre-requisite to this entitlement is that the employee has been employed by the same employer for at least 26 weeks. There are mandate requirements that the employer must undertake once an application has been received – this will include dealing with the request in a ‘reasonable manner’ which includes assessing both the advantages and disadvantages of the application, holding a meeting to discuss the application and offering an appeals process should the application be declined or refused. 

AC 2.1 Evaluate the principles of discrimination law in recruitment, selection and employment
The Equality Act 2010 was introduced in order to offer protection from discrimination, whether this is direct or indirect. Direct discrimination can include cases of an individual being treated differently to another due to one of the protected characteristics – this can be age, gender, sex, sexual orientation, pregnancy, marriage and disability. Indirect discrimination can include examples of peoples actions or appearances. An example could be that of prohibiting people with tattoos to apply for positions within the company. 
The legislation makes it unlawful for a candidate to be ‘sifted’ from the recruitment process purely on the grounds of a protected characteristic. 
Within the selection process of a recruitment campaign, it is unlawful for a company to select a candidate based on any of the protected characteristics. Questions can be asked during the application stage whether there are any disabilities present, but this information can only be used in order to provide any additional support or reasonable adjustment to the candidate during the recruitment process.
During the employment phase, the Equality Act 2010 states that the company shall not discriminate, harass or victimise an applicant at any stage. This will also be in place for any processes relating to promotion, benefits, training or services. If there are elements of disobedience to this legislation, the consequences could include employment tribunal where remedies will include compensation to the affected individual.  (Gov.uk, 2022)
Positive action is lawful when providing awareness to the role that is being advertised as long as it does not state only that ‘particular’ person can apply. 
Legislation also covers areas of liability for sexual harassment or differing treatment towards a member of staff who negates to follow any offers of benefit. This can also include events and incidents that occur away from the normal place of work if it is still in connection with that employment, for example at a Christmas party. 
There are defences allowed in legislation that covers particular needs of an individual – such as where there is an occupational requirement with objective justification. An example of this would be where an elderly lady in care is recruiting a carer and is requesting that the successful candidate in this position is a female. This can be justified due to the nature of the work that is expected to be undertaken.

AC 2.2 Discuss the legal requirements of equal pay.
Equal pay is the compensation for the equal work that has been carried out by an employee. This can apply to employees, workers, apprentices, agency workers, full-time, part-time or temporary contracts and also self-employed people who are hired to personally do the work for another. By law, men and women must get equal pay for undertaking work that is similar in nature, this means that it is unlawful to pay differing rates of pay to an individual who is doing the equal work and employed by the same employer. (ACAS, 2022)
Employment tribunals and claims have seen that defences that have been evident are due to the fact that the female and the comparison employee are not doing the same ‘equal’ work, or that the comparison employee has not been in the same employment, as well as the fact that the pay difference has been down to the fact that it is a material factor and not related to the sex of the employees. There are 2 remedies that can be in place for an employment tribunal relating to equal pay – Declaration Where the rights of the complainant is to be given a pay rise to that of the comparison employee by the employer. The second is that of Compensation where the claimant is to paid back any retrospective losses in pay, such as wages or other benefits, and that their contract will be changed to incorporate the difference in pay going forward.   (Thompson Trade Union, 2022)
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Task 2.

From: angela.williams@ABCLimited.co.uk 
To: managing.director@ABCLimited.co.uk 
Date: 05/03/2022
Subject: Relocation of staff due to closure of site

Good afternoon ‘Managing Director’,
Thank you for your email requesting advice in the next steps of the process in relation to the staff who are affected by the site closure at XYZ. 
I have reviewed the requirements that are to be considered in this case and I attach the link here for your perusal. (Changing an employment contract | Acas)
What the legislation outlines is that the contract of employment must be reviewed to identify whether there is a requirement to change the contract. ACAS advises that an employer can change a contract if there is a flexibility clause contained within it. If the existing terms of the contract are broad enough to accommodate the changes, then this would not need to be amended. There may also be express contractual rights for the employer to vary the contract and also its terms.
In order to undertake this process, there must be a provision of consultation and consent. A contract of employment cannot be changed without the agreement of the employee. As the number of affected employees is 5, there is no minimum time that must be utilised for this consultation to take place, although legislation advises that it is reasonable in nature. If this process is not followed, the organisation may face consequences such as compensation payments to the affected employees which currently stands as up to 90 days of pay for each employee that has been affected by this change. Due to the nature of this consideration, due to the location of work is under review, there may be a risk of legal claims in relation to breach of contract or constructive dismissal (this is where the employee feels that they have no choice but to resign) if this process if not followed correctly.
There is a requirement for a HR1 form to be completed and submitted to the Secretary of State to inform the Jobcentre of potential redundancies. This is a process that I will complete should it be necessary through the process of relocation. 
If a communication strategy can be aligned to this process in order to consult with the affected employees, this would be beneficial to the delivery of change. 
(Bovee, C. and Thill, J, 2020) believe that effective communication only takes place when participants “achieve a shared understanding, stimulate others to take actions and encourage people to think in new ways”. Where the employees have no objection to this change, the contract can be amended, and the relocation can take place once the consultation phase has concluded. 
If there was to be a change in ownership and identity but the company provision remained the same and a Transfer of Undertakings (Protection of Employment) (TUPE) transfer was to be undertaken, there are further considerations to think about. The regulations would protect the rights of the employees however, changes to the contract would only be lawful if they benefitted the employee (for example, this could be an increase in the allowance of annual leave entitlement) or if there was an economical, technical or organisational reason involving change in the workforce (this could be where the organisation needs restructuring). 
Redundancy is also a consideration, however, should be a last resort. Redundancy would be classed as a special form of dismissal – where the organisation is looking to have a reduction in number of employees across the board. ACAS advises on this topic in great detail; however, the main requirements are that the minimum notice period (dependant on length of service) is 12 weeks for 12 years’ service, but a weeks’ notice for a month to 2 years of employment (plus one weeks’ notice for each year thereafter up until 12 years). Again, consultation plays its part in this process as well as the selection criteria as to who is identified as a ‘potential’ to be entered into the redundancy pool. 
There are also costs that come with redundancies, both direct and indirect. Direct costs would include the statutory redundancy payments that are mandated for employees with two or more years’ service. Indirect costs would also include time taken to complete the required tasks for this process, higher labour turnover as well as efficiency reductions. (CIPD, 2022)
Trade unions should also be consulted with aligned to that of the employee. The trade union can agree on behalf of the employee following this process if it is included within the original contract. This can also present an implied term if there have been agreements for everything for the employees previously. 

Kind regards,
[image: ]
Angela Williams
HR Officer | ABC Limited 
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