
CONTRACT LAW
Duress and undue influence



Evaluation the extent to which the courts will uphold a contract entered into as a result of threats or pressure by one party to the contract upon the other.
The form of coercion or threat to the person, property or his financial interests is the doctrine of duress. Duress is a defence at common law to prevent promises obtained by coercion from being enforceable. Successful claim must prove that there was illegitimate pressure or threat amounting to compulsion of the will of the victim. (Robert Merkin, 2019)But the common law is still being developed. Common doctrines of duress still must be considered how far the duress can be extended.  According to Lord Scarman, there are two elements of duress: pressure amounting to compulsion of the will of the victim; and illegitimacy of the pressure exerted. (Smith, 1997)
However, “the defendant's belief in the threat must be objectively reasonable as well as subjectively genuine” (CPS, 2018). 
There are two controversial issues regarding duress to a person: what the relevant test causation is and if the transaction is void or voidable.  In the case of Barton v. Armstrong  [1973], the Privy Council considered both of these issues and adviced that the contract could be set aside and considered it voidable. Their Lordships held that the duress only needs to be “a” reason why the complainant entered into the contract. (McKendrick, 2014)
Another form of duress to a person can be through a creating a frightening environment or a threat of imprisonment like in case Williams v. Bayley (1886) LR 1 HL 200, where agreement could not be enforceable in equity.
[bookmark: _Hlk71314628]Duress to a person was well established form of duress. However,  duress of goods and economic duress were problematic. Since the case Astley v. Reynolds (1731) 2 Str 915, it was eastablished that the economic pressures have vitiating effect on transactions. (Janet O'Sullivan, 2014) But the difficult decision was in case Skeate v. Beale [1840] 11 Ad & E 983, where duress of goods was not a sufficient act on which to avoid the contract. 
As Lord Denman explained:
“ (…)but the fear that goods may be taken or injured does not deprive any one of his free agency who possesses that ordinary degree of firmness which the law requires to exert.”
The area of difficulty was that the authoroty supported the proposition where money was paid as a result of duress, but the unlawful detention of another’s goods was not considered as duress. Goff and Jones argued that  there should be a distinction between the decisions in Astley and Skeate, and that there is a conflict in the modern view of duress. It is no longer a good law. (Beatson, 1974) 
[bookmark: _Hlk71314649]Economic duress was not recognised until 1976, where the courts tried to identify “fairness” into commercial bargains. Although, in case Occidental Worldwide Investment Corporation v. Skibs A/S Avanti (The Siboen and The Sibotre) [1976] 1 Lloyd’s Rep 293 economic pressure was recognisded, the defence of duress failed. It was held that there had to be coercion of the will to vitiate the contract, and commercial pressure was not enough. 
[bookmark: _Hlk71314666]The doctrine of duress later developed in other cases. In Pao On v. Lau Yiu Long [1980] AC 614, the Privy Council identified four factors to distinguish between commercial pressure and coercion of will: 
Did the victim protest?
Was there another viable course of action?
Were they independetly advised?
After they enetered into the agreement, did they take steps to avoid it? (Tan, Contracts Entered Under Duress, 2002) 
[bookmark: _Hlk71314680]Another case that tested economic duress was Universe Tankships Inc. of Monrovia v. International Transport Worker’s Federation, The Universe Sentinel [1983] 1 AC 366. 
  Lord Scarman stated that duress 
“must amount to a coercion of the will so as to vitiate consent”. (McKendrick, 2014) Therefore there must be three elements of the wrong of duress: coercion of the will; illegitimacy of the pressure exerted, and the absence of choice (Smith, 1997) 
[bookmark: _Hlk71314696][bookmark: _Hlk71314710]The example of the lack of practical choice is in case B. & S. Contracts & Design Ltd v. Victor Green Publications Ltd [1984] ICR 419. The Court of Appeal held that the defendants were affected by duress. Another example of bad conduct is in the case Atlas Express Ltd v. Kafco  ( Importers & Distributors) Ltd [1989] 1 A11 ER 641. The plainfiffs tried to renegotiate the the rate, and threat that would not carry any further deliveries, unless defendants agree. The defendants had entered into the agreement because they had no alternative choice, in such short notice, to find another supplier.
Tucker J. held that the agreement procured through economic duress. (Phang, 1990)
[bookmark: _Hlk71314724]These cases suggest that the contract can be illegitimate where the threating party was in bad faith. In case DSND Subsea Ltd v. Petroleum Geo -services ASA [2000] BL, at [131], Dyson J held that renegotiated contracts should not be set aside because there was no economic duress, there was no illegitimate threat. DSND was in a difficult situation. (Tan, Constructing a Doctrine of Economic Duress, 2002)
Dyson J. set out that 
“ illegitimate pressure must be distinguished from the rough and tumble of the pressures of normal commercial bargaining”. (Robert Merkin, 2019)
[bookmark: _Hlk71314740]In case R v. HM Attorney-General for England and Wales [2003] UKPC 22 EMLR 24, where a member of the SAS, claimed that he entered the contract under duress. Although, their Lordship agreed that R was obliged to sign the contract as by military law but there was “no order in sense of command” to do so. MOD did not use its power over him. The Privy Council sustained that duress is where the threat is unlawful or the demand is unreasonable. (R v Attorney-General for England and Wales, 2003) 
[bookmark: _Hlk71314754]Similarly, in CTN Cash and Carry Ltd v. Gallagher Ltd [1994] 4 A11 ER 714, the Court of Appeal held that it is possible for a lawful act amount to a duress, but a threat not to contract did not amount to economic duress. Steyn LJ stated that:
“…an extension of capable of covering the present case, involving lawful act duress in a commercial context in pursuit of bona fide claim, would be a radical one with farreaching implicatons.”
(Janet O'Sullivan, 2014) 
[bookmark: _Hlk71314767]In Progress Bulk Carriers Ltd v. Tube City IMS LLC [2012] EWHC 273 (Comm) Cooke J held that the bad conduct was not in itself unlawful, but it did amount to illegitimate pressure.  
[bookmark: _Hlk71314781]Another case that represents lawful act of duress was  Times Travel (UK) Limited v.
Pakistan International Airlines Corp [2019] EWCA Civ 828,  in which the Court of Appeal relied on the distinction between bad and good faith, where the threat is legitimate. (Gardner, 2019)
Undue influence doctrine was introduced to provide a relief from contracts entered into by improper pressure. It is based on pressure that occurs subtly within a relationship of trust. Courts had distinguished classification of types of undue influence between actual and presumed undue influence. (Janet O'Sullivan, 2014)
[bookmark: _Hlk71314798]The example of actual influence can be found in case Williams v. Bayley (1866) LR 1 HL 200, the plaintiff signed the mortgage following threats to prosecute his son for forgery. The House of Lords set aside the mortgage in equity. Lord Chelmsford stated that 
“the agreement having been exorted from the father by undue pressure.” Actual undue influence requires an evidence and proof.
(Winder, 1939)
[bookmark: _Hlk71314809]In case Bank of Credit and Commerce International SA v. Aboody [1990] 1 QB 923 Court of Appeal set out classification of types of undue influence:
Class 1 – actual undue influence – where there is a relationship of trust between the parties combined with a suspicious transaction;
Class 2a – presumued undue influence – certain relationships  where a relationship of trust and confidence exists such as doctor/patient, parent/child or solicitior/client;
Class 2b – in relationships where the presumption of influence may arise because of trust and confidence in the other.
[bookmark: _Hlk71314822][bookmark: _Hlk71314856][bookmark: _Hlk71314869]Court of Appeal approved that bullying manner of the husband had exerted actual undue influence on wife. However, her claim failed because the transaction did not manifest disadvantage of the wife. Manifest disadvantage was a necessary ingredient of presumed undue influence, like it was confirmed in National Westminster Bank Ltd v. Morgan [1985] AC 686 case. But this requirement no longer exists. In CIBC Mortgages v. Pitt [1994] 1 AC 200, House of Lords held that under Class 1 there is no such  requirement. Similarly, Lord Browne-Wilkonson in Barclays Bank plc v. O’Brien [1994] accepted that emotional motivation related to husband and wife may not be considered unusual or raising any suspicions. Today, Mrs Aboody’s claim would be successful. (Robert Merkin, 2019)

[bookmark: _Hlk71314887]The House of Lords in Royal Bank of Scotland plc v. Etridge (no.2) [2001] UKHL 44, [2002] 2 AC 773 changed the principles of  undue influnce. In Class 2a – the list of recognised relationship which the law presumed to influence or dominion over the other, such as parent and child, solicitor and client.  And in the second element there must be something about the transaction which “calls for an explanation”. If these requirements are met, the court must then consider whether the presumption of undue influence has been rebutted. (Bigwood, 2002)
[bookmark: _Hlk71317821]This principle could be seen in Allcard v. Skinner [1887] LR 36 Ch D 145. Miss Allcard joined a convent. She had to observe the rules of order and poverty. After she left the sisterhood and claimed back her property. The Court of Appeal held that the presumption of undue influence arose. 
Another confusion is whether undue influence involves wrongdoing. Lord Nicholls said that the nature of influence occurs when one person places trust in another to look after his affairs and interests, and the latter betrays this trust by preferring his own interests.
However, undue influence does exists only where the transaction is disadvantegous. (Janet O'Sullivan, 2014) 
In case Drew v. Daniel [2005] EWCA Civ 507 the court decided that Ms Drew was vulnerable and was forced to resign a trustee under undue influence. (England and Wales Court of Appeal (Civil Division) Decisions, 2005)
On a third party influence, The House of Lords in Royal Bank of Scotland plc v Eltridge (No2.) [2001] UKHL 44, [2002] 2 AC 773, said that bank needs to take reasonable steps to satisfy itself that appropriate advice was received, and that solicitor does not have to be independent. (Robert Merkin, 2019)
In conclusion, undue influence involves a pressure in a context of a relationship of trust and confidence. It can be a prt of duress. Duress is a doctrine, where someone enters into the contract us a result of unlawful pressure such as threats of violence or to a property.




References
Barton v Armstrong, [1976] AC 104 (Privy Council December 5, 1973).
Beatson, J. (1974). Duress as a Vitiating Factor in Contract. The Cambridge Law Journal, 98-99.
Bigwood, R. (2002). Undue Influence in the House of Lords: Principles and Proof. The Modern Law Review, 435-450.
CPS. (2018, October 19). Legal guidance. Retrieved from http://www.cps.gov.uk : https://www.cps.gov.uk/legal-guidance/defences-duress-and-necessity
England and Wales Court of Appeal (Civil Division) Decisions, Daniel v Drew [2005] EWCA Civ 507 (England and Wales Court of Appeal May 6, 2005).
Gardner, J. (2019). DOES LAWFUL ACT DURESS STILL EXIST? The Cambridge Law Journal , 496-499.
Janet O'Sullivan, J. H. (2014). The Law of Contract. Oxford: Oxford University Press.
McKendrick, E. (2014). Contract Law. Oxford: Oxford University Press.
PAUL S. DAVIES, W. D. (2020). “LAWFUL ACT” DURESS (AGAIN). Retrieved from discovery.ucl.ac.uk: https://discovery.ucl.ac.uk/id/eprint/10081856/3/Davies%20Times%20Travel%20CA%20note%20-%20FINAL.pdf
Phang, A. (1990). Whither Economic Duress? Reflections on Two Recent Cases. The Modern Law Review, 108-109.
R v Attorney-General for England and Wales, UKPC 22 (The Privy Council March 17, 2003).
Robert Merkin, S. S. (2019). Poole's Textbook on Contract Law. Oxford: Oxford University Press.
Skeate V Beale , 11 Ad & E983 (Court of King's Bench 1841).
Smith, S. A. (1997). Contracting under Pressure: A Theory of Duress. The Cambridge Law Journal, 344-345.
Tan, D. (2002). Constructing a Doctrine of Economic Duress. Constraction Law Journal, 1-2.
Tan, D. (2002). Contracts Entered Under Duress. Construction Law Journal, 4. Retrieved from http://www.e-lawresources.co.uk: http://www.e-lawresources.co.uk/Duress.php
W. (1982). Economic Duress. The Modern Law Review, 556-564.
Winder, W. H. (1939). Undue Influence and Coercion. The Modern Law Review, 110-112.




List of Cases 

Barton v. Armstrong  [1973]
Williams v. Bayley (1886) LR 1 HL 200
Astley v. Reynolds (1731) 2 Str 915
Skeate v. Beale [1840] 11 Ad & E 983
Occidental Worldwide Investment Corporation v. Skibs A/S Avanti (The Siboen and The 
Sibotre) [1976] 1 Lloyd’s Rep 293
Pao On v. Lau Yiu Long [1980] AC 614
Universe Tankships Inc. of Monrovia v. International Transport Worker’s Federation, The 
Universe Sentinel [1983] 1 AC 366
B. & S. Contracts & Design Ltd v. Victor Green Publications Ltd [1984] ICR 419
Atlas Express Ltd v. Kafco  ( Importers & Distributors) Ltd [1989] 1 A11 ER 641
DSND Subsea Ltd v. Petroleum Geo -services ASA [2000] BL, at [131]
R v. HM Attorney-General for England and Wales [2003] UKPC 22 EMLR 24
CTN Cash and Carry Ltd v. Gallagher Ltd [1994] 4 A11 ER 714
Progress Bulk Carriers Ltd v. Tube City IMS LLC [2012] EWHC 273 (Comm)
Times Travel (UK) Limited v.Pakistan International Airlines Corp [2019] EWCA Civ 828
Williams v. Bayley (1866) LR 1 HL 200
Bank of Credit and Commerce International SA v. Aboody [1990] 1 QB 923
National Westminster Bank Ltd v. Morgan [1985] AC 686
CIBC Mortgages v. Pitt [1994] 1 AC 200
Barclays Bank plc v. O’Brien [1994]
Royal Bank of Scotland plc v. Etridge (no.2) [2001] UKHL 44, [2002] 2 AC 773
Allcard v. Skinner [1887] LR 36 Ch D 145
Drew v. Daniel [2005] EWCA Civ 507


2

image1.png




image2.png




