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1. The purpose of employment law

Employment law sets out employee’s rights during employment and enforces equality when it comes to recruitment, pay, and employee management and promotion opportunities. It influences organisations policies, procedures and HR decisions to stop employers from acting unreasonably thus reducing the volume of employment disputes and employment tribunals. Without employment law employers may be more likely to act unreasonably when it comes to things like wages, maternity and working hours, etc. and employers would be under no obligation to consult with their employees and trade unions. According to Taylor and Woodhams (2016) the most highly regulated economies in the world are often the most productive. Whereas the less regulated economies tend to have a reduction in employee commitment and productivity.

(Taylor and Woodhams, 2016)

Under UK employment law there are three different types of employment status: employees; workers; self-employed. People who are classed as employees have full employment rights, people classed as workers have some employment rights, and self-employed people have no employment rights except for health and safety protection, discrimination protection and mistreatment following whistleblowing (CIPD, employment status, 2020).

The UK court system and employment tribunals

The UK court system, is a hierarchical system which allows employees and workers to claim compensation if they suffer damages at work, and gives them the right to appeal against the outcome of a dispute. 

In order for a claimant to bring a claim, they must first contact the Advisory, Conciliation and Arbitration Service (ACAS) to inform them of their intention. ACAS will then try to resolve the dispute and come to an agreement through early conciliation. If the claimant (usually a employee, ex-employee or unsuccessful job applicant) and respondent fail to come to an agreement and the claim is not withdrawn or settled, a hearing will take place with an Employment Judge present. Depending on the case, employment cases can start at either an employment tribunal, the county court, or the high court (CIPD, Employment law in the UK, 2019). Disputes relating to common law are held by judges of the county court or the high court. During the hearing, both parties involved in the dispute will have the opportunity to present their case. The Employment Judge will consider all available and necessary information (including statements from both parties) and make a decision taking into account relevant law and legislation. An appeal to this decision can be made to the Employment Appeals Tribunal (EAT) if it’s believed that the judge has misapplied or misinterpreted the law (Taylor and Woodhams, 2016). The losing party will have forty-two days to make an appeal by writing the grounds for appeal, and there are four possible outcomes: it may be dismissed; it could be allowed; it could be allowed and referred back to the employment tribunal panel; or it may be allowed and referred to a different employment tribunal panel to make a final decision (CIPD, employment law in the UK, 2016).

There are now more than eighty different types of claims that can be brought to an employment tribunal which operate in twenty-six locations in the UK. ACAS play an important role in trying to reduce employment tribunal costs by encouraging out-of-court settlements through early conciliation. Unlike costs that can be incurred in civil courts, employment tribunals usually do not cost the claimant to bring a claim (Taylor and Woodhams, chapter 2, 2016).

County courts and high courts hear disputes relating to common law e.g. breach of contract. For a case to be heard in the high courts the compensation being pursued will need to exceed £15,000 or £50,000 for cases involving personal injury (CIPD, employment law in the UK, 2019).


2. Discrimination law in relation to recruitment and selection

Although employment law tends to only protect employees who are under a ‘contract of employment’, discrimination law applies to all employees, workers and job applicants. The Equality Act 2010 protects people from discrimination within the workplace and protects the following characteristics: age; disability; gender reassignment; marriage and civil partnership; pregnancy and maternity; race; religion or belief; sex; sexual orientation (Legislation.GOV.UK, Equality Act 2010). 

Under The Equality Act 2010 the description ‘employee’ refers to:

· Employees with a contract of employment
· Workers/agency workers who are contracted to carry out work or provide a service for the business
· Apprentices
· Self-employed people who perform work for someone else
· Job applicants

(ACAS, checking your employment rights, 2020)

Further EU and UK law also protects part-time workers, ex-offenders, and union membership/non-membership (Taylor and Woodhams, 2016).

The status of an employee can be determined by what is stated in the contract, they way in which the employee is paid, who’s responsible for paying tax, and the employees rights and responsibilities (ACAS, checking your employment rights, 2020).

The four different types of discrimination are direct discrimination, indirect discrimination, harassment, and victimisation. Employees with protected characteristics are able to claim compensation if they suffer from unfair discrimination (ACAS, Equality and discrimination, 2019).

Employers need to be mindful of the nine protected characteristics when recruiting and must not discriminate, however, there are circumstances where discrimination is lawful, known as ‘occupational requirements’ of the job. According to ACAS, for the employer to lawfully require specific criteria relating to protected characteristics, the requirement must be crucial to the post, relate to the nature of the job, or be ‘a proportionate means of achieving a legitimate aim’ (ACAS, Equality and discrimination, 2019). Other examples of where discrimination when recruiting may be lawful is for health and safety reasons, or where there is a genuine reason that the job role would need to be carried out by somebody of a specific characteristic.  As an example, in adult social care a job role may be specific to a female support worker where they are going to be delivering personal care to a female service user (CIPD, recruitment and selection, 2017). 

Employers are only permitted to carry out pre-employment health-related checks/questions if reasonable adjustments need to be made at the recruitment/interview stage, or if the job role includes tasks like heavy lifting (CIPD, recruitment and selection, 2017).
	
Establishing contracts of employment

When appointing a new member of staff, employers need to establish a contract of employment, which is legally binding. The Law of Contract protects employees by stopping employers from being able to change the terms and conditions without the employee first agreeing to it (Taylor and Woodhams, 2016).

A contract of employment doesn’t always have to be a written document, it can also be established verbally, or via email. Although, whichever way a contract of employment is formed, it has to have five conditions in place:

· An unconditional offer
· An unconditional acceptance of the offer
· An intention to form a legal relationship (not an informal relationship e.g. family)
· Consideration (e.g. payment)
· Certainty (clarity of the terms and conditions) 

To enable the employee/worker to have full employment rights, the contract would need to be defined as a ‘contract of service’ or ‘contract of employment’, and not ‘contract for services’ (usually self-employed, but not always). However, if the status of the worker is not clear, the courts would also look at ‘the reality of the relationship that has been established between the worker and the employer’. This is to avoid employers being able to just ‘label’ who has full employment rights and who doesn’t (Taylor and Woodhams, 2016).  

Express terms

Express terms are the specific terms that have been agreed by the employer and employee. They can either be agreed verbally or written within the contract of employment or offer letter.

Implied terms 

Implied terms can be implied by conduct/practice and must be well established, but they do not supersede express terms. For example, well-established practice would be following the organisations policies and procedures. 

Statutory rights 

These are the minimum rights that an employee is entitled to regardless of what it states in the contract, including National Minimum Wage, twenty-eight days annual leave (for a full time employee, otherwise pro-rata), fully itemised pay slip, statutory sick pay, and so on. 

(Croner-i, Contracts of employment, 2020)


3. Changing contracts lawfully

Employers are not lawfully permitted to change a contract of employment’s terms and conditions unless there is a flexibility clause in the contract, the employee agrees for the change to be made, or the employees representative (e.g. trade union) agrees for the change to be made. (ACAS, changing an employment contract)

If there is a flexibility clause in the contract of employment, the employer will need to check the specifics in the clause, for example, what they are allowed to change, how much notice they have to give the employee, and what process they need to follow.

When coming to an agreement with an employee to change a contract of employment, they must enter a ‘consultation’ period, employers will need to inform the employee of the reasons why they need to make the change and what they are going to achieve. During the consultation period the employee should be able to express any concerns, and share their thoughts and ideas. These same rules apply when consulting with trade unions, however trade unions can only agree to the changes on behalf of the employees if it is written in the contract or it is an implied term of the contract. Employers must be sure to consider all feedback received from the employee/representative and decide whether there are any other alternatives.

Changes to contracts have to be confirmed in writing if it involves employment particulars, e.g. job title, pay, hours, job description, etc. 

If there is no flexibility clause in the contract that allows the employer to make the desired change or if the employer and employee are unable to compromise and come to an agreement, the last resort would be for the employer to dismiss and rehire the employee under a new contract. This can only be done after consulting with the employee first. However, there is a risk that the employee may bring a claim for unfair dismissal if the correct procedures aren’t followed. The employer must give the employee the correct notice and offer them the right of appeal.

(ACAS, Changing an employment contract)

The main requirements of redundancy by law

An employer may decide to make employees redundant if they need to reduce to the size of the organisation. This can happen in situations where the business is closing down, the business is changing course, or where there is no longer any requirement for an employees specific job role. However, this route of dismissal must be used as a last resort, when there are no other alternatives. (CIPD, Redundancy: an introduction, 2020)

Employers must ensure they follow the correct redundancy procedure and plan their selection criteria to avoid an unfair dismissal claim. All employees are entitled to redundancy pay, notice pay, and the right to be fairly selected. Employers can offer voluntary redundancy, early retirement, and use certain criteria to select employees for redundancy, for example their attendance record, standard of work, and disciplinary record. Employers need to ensure their selection criteria is fair, and not for discriminatory reasons such as pregnancy, age, religion or belief. Once selected, employees have the right to appeal to the decision.

If there are more than 20 employees being made redundant within a 90-day period, all employees legally have to go through a ‘collective consultation’ period. There is no legal requirement for a consultation period if there are less than 20 employees being made redundant however employers should still go through a consultation period to avoid an unfair dismissal claim. 

Before the consultation period starts employers need to notify the Redundancy Payments Service (RPS). During the consultation period employers should follow the following steps:

· Consult with the employee or employee representatives
· Provide relevant information about the planned redundancies 
· Answer any requests for more information
· Give the termination notice, stating the agreed leaving date
· Produce the redundancy notice once the ‘collective consultation’ is complete

(GOV.UK, making staff redundant, 2020)

The requirements of the law on business transfers

When a business transfer takes place, employees are protected by the Transfer of Undertakings (Protection of Employment) regulations (TUPE). TUPE applies to transfers where the business will retain its identity after the transfer has taken place, otherwise, it does not apply.

When the employee transfers to the new business they will carry with them their continuity of employment and retain the same terms and conditions of their original contract. The liability for statutory rights, and claims for unfair dismissal, equal pay and discrimination also transfer over (not criminal charges or occupational pensions). 

The transferor must conduct a consultation with the employees/representatives, they must inform the reason of the transfer and when it will happen, the implications for the employees, and the measures that will be taken by both the current and new employer.

(CIPD, Transfer of undertakings TUPE, 2019)

The following information must be given to the new employer:

· Identity and age of employees
· Written particulars of employment
· Potential legal action that may be brought
· Collective agreements 
· Disciplinaries, grievances and legal action within last two years

(CIPD, A guide to TUPE transfers, 2018)


4. Statutory rights in relation to pay, holidays and working time 

UK law states that employers must treat their employees in a fair manner and give them access to statutory rights. All employees have the basic and fundamental rights, however, there may be variations depending on the type of job the employee is doing. The contract of employment should state what the employee’s rights are. 

Statutory rights include National Minimum Wage (NMW), National Living Wage (NLW) and paid holidays. The employee is entitled to be paid at least the NMW/NLW and take at least twenty-eight days paid holiday every year (annual leave). For part-time employees, this figure will be calculated on a pro-rata basis. Recent changes to the law also mean that commission and over-time payments will be considered when calculating holiday pay. The employee’s pay, and holiday entitlement should be written in the contract of employment along with the job title, hours of work, pension details, and all other terms and conditions and entitlements. The employee is also entitled to receive a payslip that shows a full breakdown of their pay and any deductions. Deductions from pay can only be made lawfully if it is written in the contract of employment, authorised by legislation or if the employee has agreed to the deduction and given their authorisation in writing.

Employees are entitled to receive statutory sick pay (SSP) and can accrue annual leave whilst off work sick. The first three days of sickness are considered ‘waiting days’ and are unpaid, the employee will only receive SSP if they are off sick for four or more days in one occasion.

Working Time Regulations

The working time directive restricts the amount of hours an employee is able to work on average in a week. The employee is able to opt-out of this restriction if they wish. Employees have the right to regular breaks during their working day and during their working week. Employees are entitled to at least a twenty minute break, if their working day exceeds six hours, and at least twenty-four hours rest every seven days. Self-employed people are not included in this directive.

In certain jobs, exceptions to this will apply. For example, where 24-hour staffing is required, working in the emergency services, or working in security and surveillance (GOV.UK, maximum weekly working hours, 2020).

(EOC, 2020)

Equal pay

The Equality Act 2010 and UK discrimination law provide the right for men and women to receive equal pay for the same work, like-work work or work of an equal value (CIPD, Equal pay, 2019).

Maternity, paternity, and other family-friendly employment rights

Other statutory rights include:

· Statutory maternity pay (SMP) and ante natal care – Employee’s have the right to take time off work for pregnancy and childbirth. The compulsory maternity leave a woman has to take is two weeks immediately after childbirth, and the maximum is fifty-two weeks. The maximum SMP mothers are entitled to us thirty-nine weeks, however the mother has to meet the set requirements to be eligible for SMP.
· Statutory adoption pay (SAP) – Employees adopting a child are entitled to take paid time off to care for the child and may be eligible for SAP, which is paid at the same rate as maternity pay. SAP can be paid for up to thirty-nine weeks, if the employee meets the set requirements to be eligible to receive SAP. 
· Statutory paternity pay (SPP) – A baby’s father can take up to two weeks off work after the baby is born, within fifty-six days after the baby’s birth date. They may be able to take longer than two weeks if this is agreed with the employer. The father will be entitled to SPP if they meet the set requirements. 
· Statutory shared parental leave pay – a mother can choose to end her maternity leave early and enter shared parental leave with her partner/baby’s father. Again, both parents must meet the set requirements to be eligible to receive shared parental leave pay.  This also applies to same-sex partners.
· Paid time off for ante-natal appointments 
· Time off for dependants (unpaid) – employees are entitled to take time off work to deal with emergencies involving a dependant (child, parent, partner). The amount of time off needed can be agreed with the employer, there is no set duration. Employers can pay for time of for dependants if agreed, however they are not legally obliged to. (GOV.UK, time off for family and dependants, 2020)

(CIPD, Maternity, paternity and adoption rights, 2020)



5. The major requirements of health and safety law

Employers and employees have to adhere to health and safety law to maintain a safe working environment. Health and safety at work is covered by numerous laws and legislation, including the Health and Safety at Work Act 1974, the Management of Health and Safety at Work Regulations 1999, and the Working Time Regulations 1998.

These Acts and Regulations set out minimum standards that an organisation must adhere to, the standards include publishing a health and safety policy, taking out Employers liability Insurance, and carrying out necessary risk assessments. 

The types of risk assessments that need to be carried out will vary depending on the organisation, however, the main ones include risk assessing work stations, new and expectant mothers, and identifying any possible hazards within the work place.

Under the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1985 (RIDDOR) employers must notify of any fatal accidents, major injury’s/conditions and any dangerous occurrences to the Health and Safety Executive. 

(CIPD, Health and safety at work, 2019)

Key legislation supporting equality and diversity in the workplace 

The Equality Act 2010 exists to ensure that people are treated fairly and equally in the workplace and protects from discrimination relating to the nine protected characteristics: age; disability; gender reassignment; marriage and civil partnership; pregnancy and maternity; race; religion and belief; sex; sexual orientation. The Act provides protection to all (Brighthr, 2020).

The Equality Act 2010 was first introduced in October 2010 and replaced previous discrimination Acts which have been repealed, these Acts include: Sex Discrimination Act 1975, Race Relations Act 1976, and Disability Discrimination Act 1995 (GOV.UK, Equality Act 2010, 2013)

There are different types of discrimination that are covered within the Equality Act 2010:

· Direct discrimination
· Indirect discrimination
· Victimisation
· Harassment 
· Discrimination by association (where someone is treated less favourably because of their association with someone else regarding the nine protected characteristics)

(CIPD, Race discrimination, 2018)

Direct discrimination is when someone is treated unfairly because of a protected characteristic or their association with someone else with a protected characteristic during employment. Indirect discrimination could be, for example, where an employer sets out specific criteria for a job vacancy, which places people with a protected characteristic at a disadvantage (Taylor and Woodhams, 2016).

The Act requires employers to take ‘positive action’ for people who are at a disadvantage and be sure to make reasonable adjustments so that employees with disabilities are not at a disadvantage at work, this includes employees with physical and mental health conditions.

Examples of reasonable adjustments can be installing a ramp to enable a wheelchair user to gain access to the building, and allowing them to work from the ground floor. 

(GOV.UK, Reasonable adjustments for workers with disabilities or health conditions, 2020)

Liability

The employer is liable for any claim brought if they discriminate against an employee, ex-employee or job applicant. The employer can also be liable if one of their employees discriminates against another person, this is known as ‘vicarious liability’ (ACAS, discrimination and the law, 2020)

Defence

An employer may be able to defend a discrimination claim if they can prove that their decision was made to achieve a legitimate aim, or if the decision was based on an occupational requirement. 

Remedies 

In cases where a discrimination claim succeeds, the claimant can receive compensation for the detriment caused to them. The amount they will receive depends on each individual case and will be calculated by taking into account the employee’s losses and injury to feelings. Tribunal guidelines have three bands of compensation – 

· Lower band - £800-£8400
· Middle band - £8400-£25,200
· Upper band - £25,200-£42,000

Another remedy is a ‘declaration’ confirming that the employee has been a victim of discrimination. Finally, the last remedy, the employment tribunal can make recommendations to the employer, for example, arranging adequate training for the managers of the business.   

(Croner-i, discrimination-what’s the damage?, 2017)

Concept of implied duties in relation to employee management at work 

Implied duties are based on mutual trust and respect between the employee and the employer. As an example, employers are required to provide a safe workplace for their employees, and although this may not be stated in the written terms and conditions, employers are still required to do this by law.


6. The main requirements of unfair dismissal law
Unfair Dismissal
Unfair dismissal law in the UK, is part of the Labour law ensures that employees are entitled to be given a fair reason by their employer prior to being dismissed from their employment as directed by the Employment Rights Act 1996. This reason is based on the employee’s capability or conduct or another viable reason. An employer can only dismiss an employee lawfully if they have followed the correct and fair procedure. Unfair dismissal is different to wrongful dismissal. Wrongful dismissal is when the employer dismisses its employee without giving them a period of notice.
Capability
When considering an employee in terms of their capability, it could be classed as unfair dismissal if they were dismissed due to their ability being affected by issues regarding their physical/mental health, intelligence, skills or other reasons that may affect their functioning. However, should an individual be unable to adapt, be flexible or continue to underperform they could be dismissed fairly on the grounds of capability. Should the employer feel that the employee is incompetent in the workplace, they will need to give a warning, verbal or written and inform the employee that they expect them to make improvements. This will be monitored to inform the next appropriate step in this process. By giving this warning, it may help reduce the rate of compensation paid out in the event of this case going to an employment tribunal. The employer will need to evidence levels of support offered and put in place when they have identified a concern regarding their employee in order to show that they have given them a fair chance at improvement.  
Misconduct	
The term misconduct applies to an employee who is deemed as not doing their job through choice/will. This includes an employee who may be unwilling, inflexible, lazy, careless or display illegal conduct. They can be fairly dismissed on the grounds of their misconduct. The employer would have to carry out an investigation of the facts prior to initiating a dismissal. The employer will need to evidence that they have given support, guidance and opportunity for the individual to improve their performance and conduct. The employer must put in writing to the employee the reason for the misconduct and the next procedure to follow. If misconduct is proved and the individual is terminated this can have a detrimental impact on the former employee’s rights to unemployment benefits. When an employer is considering going down the route of dismissal, warnings need to be given, including, first formal written, final formal written and dismissal. However, when gross misconduct is evident, instant dismissal will occur without notice or pay. 
Grievance
An employee may raise a grievance against their employee within the workplace.  This is classed as a formal complaint and will be dealt with via the policies and procedures within a particular workplace.  An employee may raise a grievance for a variety of reasons including unfair dismissal. The employee will seek the support of their union advisor so they can represent them throughout the process. The employee will raise their grievance in writing to make it formal. A grievance procedure is a way for both parties to address complaints in order to resolve the disputes in the workplace. The employer must follow the ACAS Code of practice in disciplinary and grievance procedures and this procedure will be reviewed should the case reach an employment tribunal. Resignation should not be given under duress as an employee may claim constructive dismissal through bullying. An employee is protected in the workplace if they raise the concerns of a wrongdoing.  They will have whistle blower protection under UK law. Constructive dismissal is when an employee feels that they are forced to resign from their post due to the unfair actions of their employer.
(CIPD, Dismissal, 2020)
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