Family Law A1

The Divorce and Dissolution Act 2020 is an act brought into law to amend the Matrimonial Causes Act 1973 and the Civil Partnership Act 2004 which enabled this act to remove the fault-based divorce proceedings for divorce, separation and dissolution in England and Wales (Guidance from the President of the Family Division: the Divorce, Dissolution and Separation Act 2020, 2023, Courts and Tribunals Judiciary). The Matrimonial Causes Act 1973 was an act relating to matrimonial proceedings, maintenance agreements and declarations of legitimacy, validity of marriage and British nationality with amendments of the Law Commission (Matrimonial Causes Act 1973, 2022, Legislation.gov.uk). This essay will outline and evaluate how the Divorce and Dissolution Act 2020 is said to “open the floodgates” for divorce cases being brought to courts in England and Wales in years to come. The essay will show statistics of divorce cases, why the cases were brought to the courts and what will change in the future in order for these steps to happen and be brought into the justice system. 

A divorce is said to be when both parties who are in a marriage have decided that they would like to terminate their marriage and therefore would no longer like to be in a relationship with one another. There are said to be two types of divorce, the first is a strait forward divorce where the parties wish to separate and terminate their marriage with a reason behind it and the other is a no fault divorce, which is when both parties wish to terminate their marriage without a reason or blame on the other party involved (what is a divorce?, 2017, Live about dot com). A no fault divorce act, the Divorce, Dissolution and Separation Act 2020, was passed in June 2020 and came into force on the 6th April 2022. The act was put into place in order to replace certain elements of the Matrimonial Causes Act 1973. These elements includes replacing the five grounds on which divorce was said to need in order for the parties to divorce without blaming the other party, it removed the action to contest the divorce, and it introduced the option for a joint application of a no fault divorce which allows both parties to apply for a divorce on equal footing (No-fault divorce, 2022, The Law Society). 

Dissolution of a marriage is closely related to divorce in a way that a dissolution of a marriage legally terminate the marriage of the parties the same way that a divorce does. However, a dissolution of a marriage is slightly different. A dissolution of the marriage is similar to a no fault divorce in the way that is a married couple wanted a dissolution of a marriage they would not have to give any evidence of wrongdoing within the marriage in order for the marriage to be dissolved (Dissolution of marriage, 2021, Legal Information Institute, Cornell Law School). The main difference between divorce and dissolution of a marriage is the fact that a divorce is more for couples who are legally married where as a dissolution is usually for a couple who are engaged in a civil partnership. The ground for dissolution of a marriage is as follows, unreasonable behaviour within the marriage, desertion, if the parties have been living apart for two year and agree to a divorce, and if the parties have lived apart for more than 5 years (difference between divorce and dissolution, 2022, Quality Solicitors).

A separation within a relationship or a marriage is when the individuals within the relationship or marriage would like time apart without having a divorce or ending the civil partnership. A separation can be done if the parties have religious reasons against having a divorce, if the parties have been in a marriage or civil partnership for less than a year of if both individuals within the party would like some time and space to figure out what is going on in their marriage or civil partnership alone (get a legal separation, 2022, Gov.uk). 

In England and Wales there are two ways in which a marriage can come to a legal end. These are the nullify of the marriage or a divorce. Divorce being the most commonly used way to end a marriage. An annulment is a different way to end a marriage rather than divorce. An annulment is however different than a divorce in the way that you can get an annulment of a marriage within the first year of the marriage whereas you cannot get a divorce within the first year of marriage. Although, an annulment is very different to a divorce. In order to get an annulment you would first have to show that the marriage was never legally valid, which means that the marriage is void, or that the marriage was legally valid but has to meet at least one of the criteria which then makes the marriage void. These criteria includes the fact that you are closely related to the person, if both parties were under the legal age of 18 years old and/or one of the parties were already in a legally binding marriage or civil partnership (Annul a marriage, 2022, Gov.uk). When brought to the courts for an annulment, if the courts in fact decide that the marriage is voidable due to the marriage meeting any of the criteria, then it will be declared that the marriage itself was invalid from the start so the marriage can therefore be annulled and the parties will cease to be married (Nullity of marriage, 2020, Citizens Information). 

It is said that in England and Wales during the year of 2021 there was shown to have been 113,505 divorces granted in courts which was a 9.6% increase in divorce from the year of 2020 when there was shown to have been 103,592 divorces granted through the courts. The majority of divorces in the year of 2021 was said to be among the opposite-sex couples with 1.4% of divorce cases being of the same-sex couples, mostly said to have been cases brought by women more than men. The most common reason for divorce in the year of 2021 was proven to be unreasonable behaviour and then a two year separation period in close second (Divorces in England and Wales: 2021, 2022, Office for National Statistics). 

In previous years, before the Divorce, Dissolution and Separation Act 2020 was formed, when a divorce case was taken to court in order for it to be agreed on, there had to be a reason in order for the party to apply for the divorce in the first place. This reason could any or more than one of the following, unreasonable behaviour, which was the most common, separation of 2 years or more, adultery, separation of 5 years or more and desertion. Unreasonable behaviour was said to have been the most common reason for divorce in England and Wales due to the fact that this particular reason can cover quite a few aspects such as one of the parties behaving so unruly that the other party would no longer be able to stay married to that party. Desertion was said to have been the least common reason for divorce due to the fact that it is when one of the parties would have left without a reason in order to end the relationship as it was (what are grounds for divorce in England and Wales, 2022, Divorce Online). 

Even if one person within a marriage would like to get a divorce for any reason or no reason at all, it is possible for the divorce to be contested against by the other person within the marriage. Within England and Wales, the percent of divorce cases that have been contested is said to be less than 1%. This is due to the fact that contesting a divorce is very expensive, time consuming and emotionally draining to the other person who wanted the divorce in the first place. More than likely, the person who is contesting the divorce would be within the view that the marriage to them has not broken down or has been damaged and that there is in fact a way that the marriage itself can indeed be saved. And some people who contest divorces contest for other reasons such as financial issues or children (What is a contested divorce & how it works, 2022, Lloyd Platt & Co). 

Throughout this essay, it has been shown that the Divorce, Dissolution and Separation Act 2020 will indeed “open the floodgates” for divorce cases being brought in England and Wales. It has shown this due to the fact that this act has already changed the way divorce cases are handled and dealt with in England and Wales. Before this act was brought into place, in order to get a divorce a couple would essentially have to blame one or the other person and give a reason for the divorce in order to actually get the divorce, however, now that the Divorce, Dissolution and Separation Act 2020 has been brought in and recognised throughout England and Wales, couples who would like to get a divorce just because they are no longer in love or would like to no longer be married or in a relationship, will be able to get the divorce through a no fault divorce. This act has also helped with same-sex couples who have been able to get married or who are in a civil partnership as it has brought the divorce laws into the 20th century in order to coincide with the fact that same-sex couples can now get married which they have only been able to do the past couple of years. This act gives married couples or couple in a civil partnership a more civilised way to end a marriage or civil partnership. This means that if a couple would like to get a divorce, dissolution of marriage or become separated, they would be able to do so without the guilt of having to blame one another which would also help the family dynamic if the couple were to have children. The Divorce, Dissolution and Separation Act 2020 will have a major impact on divorce cases in England and Wales for the better in years to come and will help to evolve divorce cases and laws that coincide with divorce in England and Wales. 
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