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Clearly describe the tort of negligence and its essential elements.

In this report the following will be discussed;
1. Tort law, and specifically tort of negligence and it’s essential elements.
2. A case law and the impact it has had for a specific construction, and the how it’s impacted the progression of it.
3. The Vinci Construction UK Ltd Beumer Group UK Ltd [2018] case, to outline the impact of adjudication deciding such a big dispute.

Tort Law 
A Tort is an act which occurs when someone commits a wrong, or harms another. The benefit of it is that it allows people/ companies who have had a wrong committed against them to claim damages back for themselves or the company. It is also a civil law, which it’s main purpose is to help put individuals back in the position they were in before the wrong had been committed. They do this to ensure the individual that they don’t suffer unnecessary losses from the action that had been taken.  

There are different types of Tort Laws, the most well known one being Negligence. 
There are three essential elements included in negligence;
· The Duty of Care (ie there must be a duty owed)
· Breach of duty of Care (ie the action, or lack of action, must fall below the expected standard of a reasonable person)
· Damage must be caused from the breach (ie loss must occur)
All the above are expanded further below and as follows:

The Duty of Care
When is the duty of care owed? This is a part of the law which looks at the rise and circumstances, and whether the action that had been taken could have been avoided in the first place by the defendant taking the necessary amount of care. It was established in the 20th century in the Donoghue v Stevenson [1932] AC 562 case. In this case the claimant proved that the defendant in this case had given him/her a defective ginger beer that contained a snail. Even though there was no explicit contractual relationship a duty of care was still owed and the claimant was awarded compensation in result of this. The House of Lords held in aforesaid that every person in the UK is owed the duty of care by their neighbour (persons affected by the act).  
   
Breach of Duty of Care
A breach of duty of care is when someone or a business has a duty of care towards another person or business, but fails to meet the standard that was set by one another. For example, the defendant could then potentially be liable for negligence in a personal injury case, but there must be evidence to show that it caused another person’s injuries or affected their mental wellbeing. In this instance the defendant will be liable for damages which could result in him/her paying damages to a party.

The decision in X v Hounslaw London Borough Council [2009] EWCA Civ 286 held that a duty of care was owed by the Council to protect the claimants, who wore vulnerable adults from the criminal acts of others. The Supreme Court refused to grant permission to the Council of appeal.

Damage must be caused from the breach
As briefly touched upon above, there must be clear evidence that damage was caused from the breach for the defendant to be proven guilty. Damage can be physical damage to a person or property or even in some cases purely financial loss. If there isn’t clear evidence of this the defendant will then not be found liable for the case, and not have to pay the party for the damages he/she caused. 

The House of Lords found in Page v Smith 1996 [1996] AC 155 that the duty of care was established even though physical injury did not in fact occur. The defendant was thus liable for damages. This has been recently applied also in the case of GKE v Gunning 2023.

How to establish whether the Duty of Care has been breached?
There are a few different ways that this can be established, one of which is foreseeability. This is the kind of question that should be asked in this scenario. The test is whether a reasonable person had been put in the defendant’s shoes with the same risk applied, in the same situation, what would he/she anticipate in this circumstance. 
Proximity is also taken into consideration when deciding on the outcome. It means that both parties must be sufficiently close, but also reasonably foreseeable that the party’s negligence would cause loss or damage to the other.
But regardless of whether the court finds a proximity or a foreseeability, the court will have a discretion on whether the duty will be imposed or not, based on whether if is fair, just and reasonable.


The case of Tindall and another v Chief Constable of Themes Valley Police and another [2022] EWCA Civ 25 deals with question of proximity and summarises the circumstances when the public authority owes a duty of care to protect individuals. The Court of Appeal held that there was insufficient proximity and found in favour of the appellant (ie the Chief Constable). 

Using case law of your choice, outline the importance of this for construction, and how it can impact a project progression.

A well versed Case, another matter of adjudication is Beumer Group UK Limited v. Vinci Construction UK Limited [2016] EWHC 2283 [33].  Although perhaps used as an example for the wrong reasons in the context of time.   The right to Adjudication to settle an argument/dispute, based on the Tort of Negligence, in Construction Contracts, was brought into effect in 1996 - the Housing Grants Construction and Regeneration Act 1996 (Construction Act 1996). One of the main aims of this process was to make the process a quick one, compared to the process in place prior thereto.  The ‘prior’ process was via litigation through the Courts; both a costly and time consuming exercise.  The Construction Industry were no doubt frustrated with this process as it caused delay to ongoing projects and financial hardship also to some in the meantime.   The pay off if you like with the process is the risk of ‘rough justice’ and the losing party feels the decision has gone the wrong way may not be either (a) have an grounds to appeal or (b) pay for the legal costs/court fees.  It had a reputation of being ‘quick and dirty’.

Further, it was intended initially to be used for simple small scale disputes concerning cash flow.  After 28 days, a decision was reached by the Adjudicator and which remained binding until finally determined by either litigation or arbitration. 
Despite the negativity, it remains an important element of construction contracts.  An aggrieved party, must the ability to seek justice, where they feel there has been a breach of Contract and the tort of negligence is appropriate. 
On the other hand, there have been numerous cases which has been reported by Courts which then reinforce the need to have a deeper apprehension of how each element of the Construction Act can potentially affect your project. There are potentially big consequences if there is failure to comply with the Construction Act, such as cash flow, the duration of the project, possibly upsetting the sub-contractors/client (dependent on your situation) which will cause a bad reputation for the company.

The Beumer case was heard before the Technology and Construction Court. The question asked was whether failure by the adjudicator to disclose to the defendant that the adjudicator had also acted as the adjudicator on another adjudication concerning the claimant had not been disclosed to the defendant, amounted to a breach of natural justice and as such the award will not be enforced.
More and more cases are now being referred and challenged by the losing party.  Meaning that it defeats the whole objection and intention of Adjudication ie. speed and minimal cost.   In addition, cases have become more complex.
Example of such cases are:
· Howmet Ltd v Economy Devices Ltd [2016] EWCA Civ 847 – In this instance a factory owner (claimant) had a installed devices, known as thermolevels which are used to read the temperature of heated tanks, and they had got them from the manufacturer (defendant) in this particular instance and the thermolevel had failed to turn off the tank. Shortly after it had caught on fire, then another fire broke out leading the whole factory to have been burnt down. The Court held in 2014 there had been a breach of duty and therefore negligence. The Court of appeal however in 2016 held that there had not been a breach of duty of care as the claimant knew the good were faulty. 
The decision in this case demonstrates that a negligent manufacturer may be able to escape liability where the innocent party becomes aware of the defect before damage occurs and voluntarily continues to use the product.
· Allen Tod Architecture Ltd v Capita Property and Infrastructure Ltd [2016] EWHC 2171 (TCC) – this case was heard before the Technology and Construction Court and questioned the claimant’s ability to obtain a second report from a second expert. The Court held that they could, but they could not then refuse to produce the first report for fear of its content. 












Use the case of Vinci Construction UK Ltd v Beumer Group UK Ltd [2018] to outline the impact of adjudication upon deciding such a dispute.

Impact of adjudication in settling disputes 

Under the Housing Grants Construction and Regeneration Act 1996 (Construction Act 1996), the parties to a Contract at dispute have a right to refer a dispute to adjudication.  Instead of a Judge sitting (as per the Courts), an Adjudicator will sit who has specialist knowledge in that particular field or industry.  He/she will then provide his/her decision on the case and the dispute before him/her. 
The Act’s intention and purposes was to ensure that disputes over construction Contracts would be resolved quickly and cost-effectively and provide what is called ‘interim finality’.  The previous ways being through Arbitration or Litigation via the Courts. 
Process/ procedure
Before submitting a claim, you must first of all establish there is a right to adjudication (ie does it arise out of a construction contract?). The process is designed to be clear-cut and efficient, and the timeline from beginning to decision is 28 days, although this can be extended by the parties by agreement.
As always, there are advantages and disadvantages.   
Advantages
The main advantage is speed, the required turnaround being 28 days from the date the matter was referred to the date of the Adjudicator’s decision; the other advantage is cost as it is much more cost-effective than protracted legal proceedings through the Courts; minimises disruption to the overall construction project; also handled privately between both parties. 
Disadvantage
The clear disadvantage is the risk of “rough justice”. This can occur in one of two ways:  
· the speed of the adjudication process:  The Applicant is at an advantage as they are preparing the case.  Once prepared and the application is made to the Adjudicator however, the responding party has a very short period to prepare their case and respond to the Adjudicator. Corners will on occasions be cut and crucial faults may get overlooked.
· the difficulty of challenging the decision of the adjudicator: the losing party may, because of the decision of the Adjudicator, not be able to afford challenging the decision and commencing litigation proceedings.  Further, some of Professional Indemnity Insurers will exclude adjudicators awards from their cover. 
On the issue of speed, the Court confirmed in Wimbledon Construction Co 2000 LTD v Vago [2005] EWHC 1086 that it wouldn’t make sense to allow the enforcement of a decision by an adjudicator to be delayed for any length of time as it would be contrary to the principals of the Construction Act and should be made only in limited circumstances. 

Enforcement/Appeal
The Adjudicator’s decision is regarded as temporary i.e. temporary finality, the losing party can litigate the claim in the traditional manner (though the Courts) seeking a different outcome.  As stated above however, this is costly and perhaps prohibitive. 

The Courts are however limited as to their powers, and they will be reluctant to intervene unless there has been a breach of natural justice.  As seen in the case  Beumer Group UK Limited v. Vinci Construction UK Limited [2016] EWHC 2283 [33]

The case involved a dispute between Vinci Construction UK Limited and their sub-contractors, who were Beumer Group UK Limitd.  This case study is a perfect example of what can happen when the client and the sub-contractors clash.  Clearly this case was protracted and costly which goes against the spirit of adjudication. It’s main objective is to turn these cases around within 28 days to be more cost effective. In this instance this wasn’t possible as the adjudicator was acting on two separate cases for Beumer, which could’ve possibly influence his/ her decision on the outcome. He/she should’ve told both parties before the case took place that he/she is involved on another matter with Beumer Group UK Limited. Hence why it was held that there had been a breach of natural justice. 

Where it was found that the adjudication proceedings had been unfair. The Adjudicator must act as an impartial tribunals and although involvement in other adjudications did not of itself constitute a conflict of interest, that involvement should be disclosed.  The Adjudicator failed to disclose such involvement to Vinci. It was held that the Adjudicator must now only act, but be seen to act, fairly.
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