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Task 1 (711 words)
Employment legislation was introduced due to concerns relating to the balance of power between employers and employees, with a purpose of regulating the relationship between both parties (Daniels, 2019). Employment law prevents employers exploiting employees, providing protection through equality and fairness. Early law focussed on fair wages and working hours, improving working conditions, providing guidelines and a set of principles for both parties to adhere to.   Despite the need for employment law, it does have a financial impact on employers, slowing economic growth (CIPD, 2016). 
Usually, all cases relating to employment are tried under ‘Civil law’, with the claimant trying to gain compensation from the respondent (usually the employer). Criminal courts are when the punishment is from committing a crime from against the state. Within employment, this would include examples relating to the health and safety or immigration, where criminal cases are bought by the Health and Safety Executive or the Crown Prosecution Service (CIPD, 2017).  Employment law can be Statute, (bought through an Act of Parliament or statutory regulations), a European directive or through common law (CIPD, 2016).
Since 1964, most employment cases are heard through an Employment Tribunal.  The jurisdiction increased with new employment legislation.  The Employment Rights Act 1996 created the framework for modern-day labor law in the UK, including legislation relating to contracts of employment, employment protection, redundancy and wages. The Act supports the rights of an employee to reasonable notice before fair dismissal, time off for parenting, redundancy and unfair dismissal. (Laws, 2017).  
The employment court hierarchy has four stages:
· Employment Tribunal (ET)
· Employment Appeal Tribunal (EAT)
· Court of Appeal 
· Supreme Court.  
An ET is an employment and equalities court, consisting of a judge and two lay members. Disputes are based on statutory employment law claims and, in addition, common law contract claims arising from or outstanding at the termination of employment up to a maximum of £25,000’ (Bell, 2015). If the employer and employee dispute cannot be dealt with in house for example by mediation, negotiation or agreement, then an applicant in the first instance must contact ACAS who will try to arrange settlement outside of the Employment Tribunal, through ‘Early Conciliation’.   The claimant is not obliged to participate, but if agreed, the conciliation officer will contact the employer, who then has the option to engage in the process or not. The Conciliation Officer has one month to get both parties to agree a settlement, which can be extended for a further two weeks if both parties agree. If a settlement is reached, the claim ceases. If no conciliation is reached, If settlement is not reached, an application must be made to the ET following receipt of an ET1 certificate. The case will then be heard and decided upon.  There is a limitation period of three months to make a claim, although this is being extended to six months. 

An appeal has to be on a point of law, for example the judge made an error with a point of law, or if a judgement was perverse. The EAT can escalate a case to the Supreme Court, missing a stage in the hierarchy. The options of the EAT can dismiss or accept the appeal, but in addition, they can refer to the same or a different ET for the final decision (CIPD, 2017).

The escalation to the Court of Appeal is rare due to financial implications, requiring a barrister.  They can overturn the EAT’s decision and return to the original ET decision. Any decisions made by the Supreme Court or the Court of Appeal are binding, setting a precedent in case law (Daniels, 2019).  

The civil court structure is as follows (Daniels, 2019):
· County Court/High Court
· Court of Appeal
· Supreme Court

In the event of the claim being over £25,000, a breach in common law, or an act of negligence, this would be heard at the county court.  If the claim is over £50,000, it will be heard in the high court.   (CIPD, 2017).  Exceptions apply, for example if there was a case that the employer acted unlawfully, which was over six months, this could not be heard at the ET.  The timescale for the county court is six years.   Personal injury claims are also usually heard in either county or high courts (CIPD, 2017).

Task 2 (765 words)
The Equality Act (see task 5) covers all aspects of employment, including the recruitment and selection as employees, workers, job applicants and ex-employees are protected. Under the Equality Act 2010 individuals cannot be discriminated against due to age, disability, gender reassignment, marriage or civil partnership, pregnancy and maternity, race, ethnicity and national origin, religion or belief, sex or sexual orientation as these are protected characteristics. (Bell, 2015)
The first point to consider when advertising a vacancy is that within the job advert, it must not state/imply that it discriminates against any protected characteristic. Locations of adverts is also important as if you only placed this in a magazine catering for a specific gender, this may be seen as indirect discrimination.

You the employer must not ask about the protected characteristics unless it is related to a job requirement. If someone needs to be 21 years old by law, you need to know their date of birth. The employer should not ask about marital status, or if they have/planning any children. Applicants do not have to tell you about spent convictions, unless there is a DBS required for example schools or the health service.  In relation to disability where there are necessary requirements of the role, to enquire if someone support for the interview process of if an organisation is trying to take positive action to help to recruit a disabled person. 

During selection, an employer can employ a candidate who has a protected characteristic over one who does not if they’re both suitable for the job, the protected characteristic is underrepresented in the workforce or they suffer a disadvantage connected to that characteristic. This must be done on a case by case basis and not as a policy. This is known as taking positive action. An example of this would be if a executive team were aiming to increase employment opportunities for senior managers from a minority ethnic as they are currently under-represented.   It is however unlawful to positively discriminate because an individual has a protected characteristic, if they were not the best candidate. (Personel Today, 2015)

When accepting references, an employer must not rule out an applicant because of a protected characteristic.  In the case of South Warwickshire NHS Foundation Trust and v Lee (2018), the employer withdrew the job offer on the grounds of unsatisfactory references.  It was found that one of the references contained reference to a disability and the employer was in breach of discrimination laws as this is one of the nine protected characteristics. (GOV.UK, 2018).  The NHS Trust had a legal responsibility to identify what reasonable adjustments could have been made to support the individual (Daniels, 2019).  
There is a three-band approach to compensation for discrimination, cases in the event to injury of feelings.  From April 2018, they are as follows:
	Band 
	Compensation
	Rationale

	1
	£900-£8,600
	One off occurrences

	2
	£8,600 - £25,700
	Occurring on more than one occasion

	3
	£25,700 - £42,900
	Severe cases involving serious discriminatory actions. 


(Taylor, 2019)
A contract is a legal agreement between two parties (Daniels, 2019), commencing when an employee agrees to work for an employer in return for pay (ACAS, 2018). An employment contract is a legal binding agreement between two parties, and is enforceable by law.  It sets out, employment conditions, rights, responsibilities and duties. This is called the ‘Terms of the Contract’. Employers and employees must adhere to the contract until it has ended for example the terms of contract changing or an employee being dismissed. A contract does not need to be written to be legal, but is best practice (ACAS, 2018). 
Once an employee has accepted the offer this is when the contract of employment starts, by starting work you have accepted the terms and conditions offered by the employer. ACAS state employees are legally entitled to a Written Statement of the main terms and conditions of employment within two calendar months of starting work (ACAS, 2017) Changes in legislation will result in employers having to provide this by first day of employment. This would include expressed terms including organisations details, job role, contracted working hours, holidays, expected place or work, or base and pay. In addition to the principal content, the written statement should also include notice periods, collective agreements, pensions information, grievance and disciplinary.
Collective agreements refer to an agreement that employers have with employees’ representatives, allowing negotiations of the terms.  This may include pay or working hours.  The terms of the agreement could include how negotiations will be organised, representation, employees covered under the collective agreement and which terms and conditions the agreement will cover.
Task 3 (793 words)
Varying a contract without discussion with the employee, would be unlawful and a breach in contract, resulting in constructive dismissal or damages (Daniels, 2019).  Varying the terms of contract can be carried out by an employer due to reorganisation or changes in the economy. Changes may include hours/days worked, pay, location, duties or responsibilities. An employee may vary a contract for better pay, work conditions or requesting to reduce hours.   

Initially, the employer should allow the following consultation periods: 
	Number of employees affected
	Consultation period

	Less than 20 
	Consultations with individuals

	20-99
	Minimum of 30 days (with representatives)

	100 +
	Minimum of 45 days (with representatives)


(Daniels, 2019)

Negotiation should be considered, allowing time to respond to representatives’ issues/comments.  If no agreement is reached, the employer can issue one months’ notice of change, and if justified as a business reason, would weaken the case for constructive dismissal. This can be further strengthened if some of the workforce agree to the change.

When employees adopt new changes, their actions deem that they have accepted the changes to their contract. If the employee does not accept the changes, the employer can terminate the contract under some other substantial reason. As long as the employer could justify a strong business reason for the change and that individuals were consulted to reach an agreement, this would defend a case of unfair dismissal. (Daniels, 2019)

Once the variation has been agreed, the employer should give written notification of the change within a month of the change taking effect.  (CIPD, 2019)

Employers may not need to vary contracts if the current contract is broad, giving rights to the employer to vary their terms (CIPD, 2019).  Contracts can include flexibility or mobility clauses which allow for change (Daniels, 2019).

Redundancy is a potentially fair form of dismissal, due to an organisation partly or fully closing, change in customer demand, new technology, restructure, or to make cost savings (Daniels, 2019). The first step of this process is consultation, giving employees information of reasons, number of redundancies, proposed selection method, procedure, redundancy pay calculations and any alternatives. Voluntary redundancy reduces the number of compulsory redundancies, but is not compulsory to offer (Citizens Advice, 2019).  Redundancies would be identified through a fair selection process including performance or length of service.  The criteria should not be discriminatory.  

	Number of employees affected
	Consultation period

	Less than 20 
	Consultations with individuals
Over a reasonable period of time

	20-99
	Collective consultation
Minimum of 30 days 
With representatives

	100 +
	Collective consultation
Minimum of 45days 
With representatives


(Daniels, 2019)

At the time of announcement, the Secretary of State for Business, Innovation and Skills must be notified in the event of more than 20 employees being made redundant through completion of the HR1 document.  

To be entitled to statutory redundancy pay, two years’ service is needed.  Awards are capped at 20 years and calculated as follows:
· Half a week’s pay for each full year the employee was under 21
· One week’s pay for each full year you were 22 or older, but under 40
· One and half week’s pay for each full year you were 41 to 64 years
[bookmark: _Hlk2490719] (GOV, 2018)
[bookmark: _Hlk2658046]The Transfer of Understanding (Protection of Employment) Regulations 2006 TUPE. protects all employee rights when an organisation is transferring business or services to a new employer. This rule applies to any size organisations (CIPD, 2018).  All employees employed immediately before the transfer are automatically transferred to the buyer.  TUPE does not apply to short-term events, sales of assets, where customers change or in the transfer of shares (Gov.UK, 2019). Under the automatic transfer principle, the transferee steps into the place of the transferor, accepting responsibility for rights, powers and liability, except criminal and PAYE/NIC liability. 
In the case of London Care and Carewatch Care Services v Henry (2018), the work was being split between multiple contractors and the Employment Tribunal stated that TUPE rules did apply.  Following an appeal in the EAT, it was found that post transfer should be the same and as there were multiple employers, TUPE did not apply. (Employment Cases Update, 2018)
An employee’s existing terms and conditions should TUPE over from the organisation, including job role, pay, holidays, sick, length of continual service, accrued increments/ entitlements, commission and bonus, and contractual provisions such as flexible working (Daniels, 2019). Occupational pensions do not transfer.
Employees can claim automatically unfair dismissal if they are dismissed on account of the transfer or immediately before. A substantial change in working conditions to the employee’s detriment could result in constructive dismissal. (Daniels, 2019)
The key elements of the TUPE transfer starts by identifying affected employees. Information is then given prior to the transfer of when the transfer and objection process.  Consultation allows the both parties to consult in advance of the transfer, involving a trade union or employee representative.  With less than ten employees, consultation can be directly with affected employees. The incoming employer must remember to inform existing employees as well. At least 28 days before the sale, the transferor must make the transferee aware of key employee due diligence information (CIPD, 2018). And the transferee consults on any planned measures after the transfer. 
Task 4 (748 words)
Employees have statutory rights including pay and holidays.  All employees are entitled to be paid the national minimum wage, receiving regular payslips, showing pay deductions, as well as receiving an annual P60.  Full-time employees are entitled to 28 paid annual leave, part-time is calculated on a pro-rota basis. An employee must receive information on pay, holiday entitlement this would be included in either the written statement or contract.  Employees are entitled to statutory sick pay after the first three waiting days.  It is paid for a maximum of 28 weeks in any 12-month period.
The Working Time Regulations 1998 protects employees by setting out the maximum working hours, rest periods between work and working patterns.  The regulations state employees should not work more than 48 hours a week on average, calculated over 17 weeks (GOV.UK, 2018). If an employee chooses to work more, they would be required to opt out of the 48-hour week, although young employees under 18 years of age cannot opt out.  Working hours are as follows:

	
	Adults
	Under 18’s

	Maximum working hours
	48 hours per week
	40 hours per week

	Maximum daily hours
	13 hours
	8 hours a day 

	Days off per week
	1 day
	2 days

	Rest breaks
	20 minutes if working 6 hours
	30 minutes if working 4.5 hours 


(Legislation Gov UK, 2002)

After 26 weeks of employment, employees have the legal right to request flexible working and employers are legally obliged to provide special leave to employees for carrying out public duties, court service, trade union duties, military training and service. (CIPD, 2017)

Pregnant workers have a right to paid time off during working hours to attend antenatal appointments, regarding of length of service or hours worked. Pregnant employees are entitled to 52 weeks Statutory Maternity Leave (SML), taken as shared parental leave. From childbirth, two weeks Compulsory Maternity Leave (CML) must be taken, increasing to four weeks if working in a physical environment. (ACAS, 2018)
To be entitled to Statutory Maternity Pay (SMP) and Statutory Adoption Leave (SAL), an employee must have at least 26 weeks continuous employment up to and including the 15th week of the Expected week of Childbirth (EWC) in the case of SMP and the date by which a child is matched to their adoptive parents for SAL.   SMP/SAL is paid for 39 weeks in total, 90% of average earnings for the first 6 weeks and decreasing to the SMP rate, unless the employers offers additional maternity/adoption benefits. Maternity allowance is paid if the employee does not qualify for SMP. (ACAS, 2018)

Employees have the right to take paternity leave (if required) of either one or two consecutive weeks, between the birth of their child and 56 days after that date, to support their child, through birth, adoption or surrogacy.  An employee must be the child’s father, spouse, partner or civil partner of the child’s mother.  This counts as continuous service and terms will remain the same, unless taken alongside other leave. 


An employer must notify the employee of the end date of maternity within 28 days of confirmation of the maternity start date and if this changed due to early maternity leave being needed, the employer has 28 days to send the amended date. 
With OML, SAL and AML, employment rights continue including benefits, accrual of annual leave, continuous service.  Employers may make “reasonable contact” during maternity leave, to discuss arrangements for return to work, promotional opportunities or important developments.   The employee may attend up to 10 keeping in touch days during the maternity leave and if they decide to return to work earlier or later than planned, they have to give eight weeks’ notice.  On return to work, if the leave has been over 26 weeks, the employer has the right to permit that they return to a different role, but must be suitable, appropriate and not less favourable than the role they would have, having not been absent. 
Shared Parental Leave enables fathers, partners, adopters and mothers to share time off work.  They mother/adopter must be eligible for maternity or adoption leave.  Parents can take up to 50 weeks of leave, during the first year, either together or staggering their time off, within three blocks of leave each. 
Statutory Parental Leave is unpaid, provided flexibly and can be taken for up to four weeks a year, up to 18 weeks, that can be taken up to the 18th birthday of the child. In order to qualify, the employee must have been employed by the organisation for up to one year and have responsibility for that child.  
Employees can apply for flexible working once during any 12-month period as long as they have 28 weeks continuous employment. Following a meeting, employers can accept, propose a trial period or reject the application.  Employees can appeal 
Task 5  (914 words)
Health and Safety at Work Act 1974 and the Management of Health & Safety at Work Regulation 1999 are the main pieces of legislation for health and safety in all businesses under criminal law. Its aim is to protect all parties and prevent accidents in the workplace.  Other regulations including manual handling, display screen equipment, Personal Protective Equipment (PPE), workplace (health, safety & welfare) and provision and use of work equipment.  Employers have a duty of care to employees including managing stress, working time and making sure they have adequate breaks.  

Health and safety laws are enforced by the Health and Safety Executive.  Employers must have employers’ liability insurance if they employ any staff, including volunteers as well as public liability.  Employers need to produce a health and safety policy and risk assessments, both of which employers are legally obliged to review and revise a risk assessment if it is no longer valid or there has been changes to working conditions. If employees have fewer than five employees, this does not need to be written.  (Health & Safety Executive, 2018) 
The HSE poster should also be displayed or employees issued with a copy to employees.  Employers have to consult with their employees and also provide information and training in relation to emergency procedures, using equipment, when to use PPE, hazards, risks and control measures. First aid boxes should be available, with an appointed first aider which is known to employees. In addition, an accident book should be available.  Additional duties are placed on the employer in terms of health and safety for new or expectant mothers and also young workers. 

Under the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations (RIDDOR), employers are required to report certain incidents/accidents to the Health and Safety Executive (HSE) which have occurred in the workplace. The most common reportable incidents are staff absence from work for more than 7 days as a result of their accident, death, fractures, chemical poisoning or amputation. 

Control of Substances Hazardous to Health 2002 (COSHH) requires the employer risk assess substances used in the workplace, ensuring that employees are not put at risk from the storage, use and disposal of chemicals.  Employer has a duty to ensure PPE and training is provided as well as COSHH data sheets. 

Employees have duties under health and safety legislation including taking care of themselves and others, cooperating with health and safety policies and procedures, use PPE and equipment as advised and also reporting any hazards or defects (Daniels, 2019). Employees can also face legal action in relation to health and safety for non-compliance. 

Breach in health and safety are dealt with based on the tort of negligence.  A case would be upheld if the employee can prove the employer owed a duty of care, was negligent and the employee suffered damage as a result.  the court would consider the employees portion of responsibility before awarding damages. (Daniels, 2019)

The Equality Act 2010 has replaced over one hundred pieces of legislation, including the Disability Discrimination Act 1997, Race Relations Act 1976, Equal Pay Act 1970 and the Sex Discrimination Act 1975 (Daniels, 2019),  providing a legal framework to protect the rights of individuals, providing equality of opportunity for all. 
The Equality Act 2010 provides legal protection for protected characteristics which include age, gender, disability, gender reassignment, race, religion or belief, sexual orientation, marital status, pregnancy and maternity. The Act supports equality and diversity to ensure employees are treated fairly. Employers must ensure that reasonable adjustments are made in the workplace for all employees. It is unlawful for an employer to discriminate against people under this Act.  

Discrimination can be either direct, indirect, perceived or associated.  Direct discrimination refers to an individual treating another less favourably than others. Indirect discrimination is where an organisation implements a policy which applies to everyone in the same way, but it has a worse effect on some people than others. An example could be that all staff have to have UK qualifications. Perceived discrimination is where an employer who is perceived to have a protected characteristic, for example someone who is perceived to be gay. Associated discrimination is when someone has association to an individual who has a protected characteristic, leading to them being discriminated against as a result. An example being an employee needing to take time ff due to her disabled child. 

Implied terms are the rights and responsibilities of the employer and employee. It is important that employees are managed fairly within the contract of employment terms by law.  An employer has a duty to pay wages, provide work, references,  exercise reasonable care through health and safety, indemnify against liabilities, consult with the employer in relation to arising issues, manage bullying,  respect privacy, deal with grievance procedures in a supportive manner and maintaining mutual trust & confidence (CIPD, 2018).   Should any of these implied terms of law be breached, the employee will be entitled to damages.

Employees have duties in relation to implied terms of law. There is an expectation they will carry out reasonable instructions, taking reasonable care and cooperating. The employee must not carry out activities which conflict with the organisation (Fidelity).  The case of Lister V Romford Ice and Cold Storage Ltd (1956) demonstrates that in relation to implied terms, both the parties can be held liable. Injury damages were sought from the company due to vicarious Liability and the employee was found in breach of implied terms for not taking reasonable care within his duties.

Task 6 (749 Words)
Employees are protected by the Employment Rights Act 1996.  If an employee resigns, mutual agreement or in the case of frustration, employment ceases, this is not dismissal. Dismissal relates to contracts being terminated by the employer, end of fixed term contracts or constructive dismissal. (Daniels, 2019)

Wrongful dismissal occurs when statutory notice periods are not adhered to or termination resulting in a breach of a term within the contact, with no two-year qualifying period (Gov.UK, 2019). Unfair dismissal (UDL) relates to an employer not having a fair reason to dismiss, incorrect processes or being dismissed for an unfair reason (Citizens Advice, 2019). For UDL, employees must be deemed employed, having a two-year qualifying period, have a legal contract and worked in the UK. There are exceptions specific to fisherman, the police and armed forces, who are protected by specific legislation.  A claim must be bought within three months, although time scales are halted during early conciliation. Timescales are extended to six months for UDL for industrial action, redundancy payment or equal pay claims.  The maximum compensation award for unfair dismissal is £83,682.  (Daniels, 2019)
Fair reasons for dismissal include capability, qualifications, conduct, redundancy, statutory bans and some other substantial reason (S98 ERA 1996).   Capability relates to not having the health, skill, aptitude, physical or mental quality to carry out the role.  Employers are responsibility to ensure the employee understands the requirements and action in the event of capability issues.  If an employee’s not meeting performance standards, the employer is expected to offer training before any disciplinary action is carried out.  (Daniels, 2019)
Where capability relates to ill health, the employer should gather medical information, including prognosis, absence period, expected return.  Then arranging a meeting for the employee to respond to any information. (Citizens Advice, 2019).  The size of the organisation should also be a factor and the ability to make reasonable adjustments.  The ET will base their decision in relation to reasonableness, assessing if the employer could reasonably have done more and reasonable expectations of the employee (Daniels, 2019)
Dismissal due to conduct is classified as either:
· Misconduct is dealt with through the disciplinary process, examples include poor time keeping or unacceptable behaviour.  
· Gross misconduct results in employment being terminated without notice as a result of a serious conduct issue, known as summary dismissal. Examples could include theft or violence 
The ACAS Code of Practice is followed by ET’s, providing best practice guidance. Employer must follow the code and company policies to minimise unfair dismissal claims.  The employer must act promptly, writing to the employee, outlining the reasons for disciplinary action, inviting them to a meeting at a reasonable location and time, outlining the potential severity and attaching any documentation to be discussed.  The employee has a right to postpone once and be accompanied.  At the meeting, the employer outlines the allegations and the employee has an opportunity to have their say. After the meeting, the employee must be informed of action being taken.    In the event of disciplinary action, timescales for warnings are as follows:


	Warning
	Length on record

	Verbal
	

	Formal Written
	6 months

	Final Written
	12 months

	Dismissal
	



the employee has the right to appeal, which should be held similar to the first meeting, where possible heard by a senior manager, not involved in the initial investigation.  Suspension should only be considered if all alternatives have been reviewed, for example working in a different site. (ACAS, 2019)

The ET will use the Burchell test to determines if the dismissal for conduct was fair. The employer must have a genuine belief that the employee was guilty of misconduct, carried out a reasonable investigation and have reasonable grounds to dismiss. 

To raise a grievance, an employee should notify the employer in writing of the reasons.  The employer will investigate and arrange a meeting to discuss the grievance and agreed outcome.  The employee can appeal the decision, but there is no requirement to raise a Grievance prior to bringing a claim to the ET (Daniels, 2019). 
Constructive dismissal relates to an employee resigning when the employer is in breach of contract, forcing an employee to leave an organisation due to the employers’ conduct. Examples include pay has not been received, forced to accept unreasonable changes in work, demoted without reason or due to bullying and harassment. The employee must be resigning in response to the breach, shortly afterwards, not working notice (Daniels, 2019).  In Brown v Neon Management 2018, the employer breached the employee’s contract, however by the notice period being worked, the employee accepted the terms and therefore was unable to claim constructive dismissal (Generali UK, 2018).  
 



