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                                     Cover letter

Dear Sir/Madam

[bookmark: _Int_nc7xhCq6][bookmark: _Int_OAXT2Buc]Liability by Omission - assignment has genuinely stimulated my mind to perform an enormous amount of research and it also made me think to the core in combining the related laws, author’s opinions and my own understanding and put them all together into a single report.
[bookmark: _Int_vRqbk5TE][bookmark: _Int_Yd0nHCf7][bookmark: _Int_r2PfQHog]Although it was a quite challenging assignment, I have gained a wide knowledge on this subject on completing this assignment. I would definitely say it is the Lecturer’s (Ms. Laura Knight’s) effort to make myself and other students under ‘Liability by Omission’ and the concepts related to it and made us complete this assignment. The Completion of this assignment makes me feel I have achieved something great.

Sincere thanks to the Lecturer & UWTSD
Usha Krishna Raj








[bookmark: _Int_iSSbqOhO]When will Criminal Liability be upheld for failing to act?

Introduction:
[bookmark: _Int_UyTDpV10]According to Criminal Law, failing to act or an omission contains an actus reus which leads to raising a liability, only if the law inflicts a duty to act and the concerned individual has breached that duty
To underpin this, Author Smith J.C (1984) explains that failing to act was not considered to be a rational offence in criminal law and did not receive a good reception from most lawyers, as they believed ‘failing to act’ law interfered with the lives of a common man that minds their own business and the imposition of criminal liability on a person for being ‘just concerned about their lives’ was unfair.
Author Ashworth (1989) shares his idea that the scope of criminal liability duties for omission could be an uncertain fact for the legislature when new laws are created or reformed or for the court when common laws are created. 
Besides the author, there are magistrates, officials from non-legal sectors and lastly the general public that has the same opinion.
[bookmark: _Int_7jgBLpjt][bookmark: _Int_SjXqdK9X]To answer when Criminal liability will be upheld for omission, the questions given below are answered accordingly;

Which part of a crime does failure to act relate to?
[bookmark: _Int_2HzQT462][bookmark: _Int_0o7zjTEX]In Criminal law, failure to act relates to the actus reus of a person and it holds him liable for his act of omission when the law imposes ‘a duty to act’ on him and he is in breaches of that duty.

                                               [image: ]

[bookmark: _Int_CdiUS7fk][bookmark: _Int_BqGDCayP][bookmark: _Int_EomMhwja][bookmark: _Int_W1t4LWLA]Supporting this answer, authors Smith, Hogan and Armerod (2021) explain, the prohibited act, omission/state of affairs, considered collectively with a particular consequence (actus reus) and the fault factor like the intention or recklessness (mens rea), make the definition of a crime, however all the factors in the definition of the crime, apart from the individual’s mental factor or fault, depicts the apparent establishment of  crime.
[bookmark: _Int_QRhQvvTM][bookmark: _Int_Iwzfmr4c][bookmark: _Int_tykOpSWk][bookmark: _Int_459fTuBB]A remarkable example of this would be the offence of Child neglect that comes under Sec1 – Children and Young Person’s act 1933. This law advises if a parent or a guardian fails to act in providing adequate food, clothing, shelter or medical aid, they can be charged with an offence of ‘failing to act'.
[bookmark: _Int_uJ14MVZB]In this case, the omission or negligence of the parent or the guardian, which is the factor of actus reus, is considered as the crime. Likewise in all cases, it is the actus reus part of the crime, the failure to act relates to.

Is there a general duty to act in criminal law?
[bookmark: _Int_qoxqtymz]There is no general duty to act in criminal law in England and Wales. However, duty to act arises when the individual has created the danger.
[bookmark: _Int_jXDD9Ir1]The best example to explain this is R v Miller (1983), in which Miller accidentally set fire to his mattress in one of the rooms in his house. However, instead of putting out the fire he casually moved to a different room.
       [image: ]     [image: ]
[bookmark: _Int_sMtXWpi7][bookmark: _Int_UeliCiGh]This caused massive damage and the Defendant was charged with a criminal offence under the Criminal Damage Act 1971.
In this case Miller’s ‘failing to act’ is considered as his Actus reus and ‘recklessness’ is his ‘men's rea’. 

What are the requirements for a crime to be committed by omission?
[bookmark: _Int_5Nmy79r3]The Requirements for a crime to be committed by omission include;
· [bookmark: _Int_qIbMyGku]Firstly, there was a duty of care 
· Secondly, this duty was breached &
· Finally, there is a casual connection between the breach of duty and the harm suffered.
                        [image: ]
This fact can be illustrated by the following case laws as examples;
[bookmark: _Int_HPImYD03]In the case law Gibbins &Proctor [1918], the parents of a 7-year-old were held liable for the omission of responsibility to care their child for not providing sufficient food deliberately and were convicted of murder. 
[bookmark: _Int_vXulCFOw]This case falls under ‘Omission of duty arising from special relationship to victim’. Here, the Defendants were supposed to have a duty of care towards their child, which they breached, resulting in the victim’s death.
In the case law Santana Bermudez [2004], the Defendant failed to inform the police officer that she has been keeping a hypodermic needle in her blouse pocket in spite of the police officer enquired the same, however when the officer proceeded to search her pocket, the needle pierced the officer’s fingers as a result of the Defendant’s omission. 
          [image: ]                  [image: ]
This case falls under ‘Omission of duty to act where Defendant creates dangerous situation deliberately or accidentally’. Again here, the Defendant was supposed to have a duty of care towards the officer, but she breached it, resulting in the officer’s injury.

When might a statutory duty to act be present?
[bookmark: _Int_4JYMa4vC][bookmark: _Int_OVyRBylK][bookmark: _Int_0RJOrK4v]When there is a statutory duty owed to the Client in an Organization and the duty is breached by an employee working in the Organization, causing loss or damage to the Client, there must be a ‘statutory duty to act’ present for the employee.
[bookmark: _Int_oqTBZbTe][bookmark: _Int_A5yGCtB9][bookmark: _Int_lDEUNAxH]Under Offences for which omission cannot be the basis for liability, the Section A1.15 comments that many statutory provisions are available which inflict certain duties on individuals to act in certain ways that inflict criminal penalties for failure to act.
[bookmark: _Int_OzxRWAEW]Author Hughes (1958) discusses an appropriate example of the pharmacist that fails to register the sale of every toxic and poisonous element provided in the catalogue and he suggests few reasons for his omissive act might be
· [bookmark: _Int_wBZjqs5w][bookmark: _Int_4xdc7TIS]He is aware of the statutory rule, however, chooses not to register the sale or
· [bookmark: _Int_Kv7bPqXO][bookmark: _Int_TWBCYdhE]He is unaware of such a rule and never had a poison book

                                             [image: ]
Here the author concludes there must have been a statutory duty to act present in this case.
In the case law of Shama [1996], the Defendant omitted important details and falsified the document. 
                                               [image: ]
In both cases, the Defendant failed to follow the statutory duty to act, when they must have been present.


When might a contractual duty based on office be present?
This can be explained by sharing the views of the authors, East and Hughes.
[bookmark: _Int_GlLLpttH]Author East (1806) remarks that accidents tend to happen within legalized trade organizations that follow law strictly, however when the is a situation of danger arises and still the employees in-charge are reckless and ignore the situation, it will be considered as a murder.
The incident of Provisional Motor Cab Company v Dunning serves as an ideal example for contractual duty based on office to be present. 
                                        [image: ]
[bookmark: _Int_LU5Bpm4P][bookmark: _Int_Ao42qUlY][bookmark: _Int_fDOaGWsQ]Author Hughes (1958) justifies the conviction of appellants that irresponsibly fitted dim rear light to brighten the registration plate of a cab because the reckless appellants had arranged an employee to cross-check if the cab is perfectly fit/ fitted to be driven, however the cab driver changed the posture of the lamp which resulted in incredibly low brightness; the Magistrate convicted the appellants of abetting and aiding in the offence.
[bookmark: _Int_5fdRKEFn]The case law of Pittwood [1902] is another apt example. The Defendant was a railway crossing gatekeeper and he had opened his gates for a cart to pass however forgot to close it back; a person was struck on the railway track and died. The Gate keeper was convicted of manslaughter by the Court.
                                            [image: ]
In both of the cases, the employees concerned must have followed the contractual duty. It is merely their omission or failure to act that resulted in their conviction. Hence it is fair that Criminal liability was upheld to these employees for failing to act.


When might a common law duty to act arise?
[bookmark: _Int_GeyJUD3W][bookmark: _Int_9KsNDdpi]Hood (2004) is the best example for an opportunity of duty to act arise in common law. In this, A wife that has conditions like diabetes and osteoporosis has had a fall and her husband had not approached a medical assistance until few weeks later and the wife passed away as it was too late to be admitted in the hospital.
                                           [image: ]
[bookmark: _Int_9TIwGrGs]When this case is brought into discussion, author Herring (2014) disagrees with the judgement passed in favor of the husband as the author believes a duty to act should have risen there in order to have saved his wife.
[bookmark: _Int_PHhIt1YH][bookmark: _Int_YdOqBZfK]Another example is the case law of Stone and Dobinson [1977] in which, the couple Stone and Dobinson had welcomed Stone’s sister that had a condition of anorexia, into their home, however failed to look after her, resulting in her death.
                                                [image: ]
[bookmark: _Int_Xy3tkOwr][bookmark: _Int_nMIV8Hlj]In this case, the couple had assumed their responsibility of taking care of Stone’s sister but failed to do that. So, the court had convicted the couple of murder.
[bookmark: _Int_IlShj8oa]In both of the case laws, there were situations where common law duty to act had risen, however the Defendants had failed to act.

When does a duty to act stop?
[bookmark: _Int_0YeudGZr]Author Clarke (2018) establishes a duty to act as a legal duty performed by a party to prevent danger to an individual or public. He advises this duty is generally inflicted under regulations or in a contractual relationship.
Example: Doctor’s duty to care for patients
[bookmark: _Int_PQMdbNB4][bookmark: _Int_9YBDBFje][bookmark: _Int_A5BsOFxX]However, the author also explains the situations when a duty to act stops. The Author also comments that, unless a regulation or a contract creating the duty exists, there will be ‘no duty to act’.
[bookmark: _Int_oAo3Ykuq][bookmark: _Int_BHVQKB2L][bookmark: _Int_f5IkyzzC][bookmark: _Int_Xn1UzKLo][bookmark: _Int_99cHl42W][bookmark: _Int_30OeMzVa][bookmark: _Int_iyEG1ecT]In the case law, Air dale NHS trust v Bland [1993], a young boy was involved in a crowd crash and was severely brain damaged. The Hospital provided him with all the medical facilities to keep him alive although his body was in a non-functioning state. Eventually when it was found the boy wouldn't recover and the court ordered the hospital to terminate the treatment.
This is the most suitable case law that depicts when a ‘duty to act’ stops.
                                         [image: ]
[bookmark: _Int_nx8G5I9a][bookmark: _Int_gtBjTVPu][bookmark: _Int_Awl6DKhi][bookmark: _Int_o682mNdL][bookmark: _Int_Rq1lUjtn]In this case law, if the hospital had chosen to terminate treatment by themselves, they would have been convicted of murder on the basis of ‘failure to act’, however it was the court that passed the order, hence ‘duty to act’ was stopped lawfully.


[bookmark: _Int_Fd6qIPjP][bookmark: _Int_JIUIhSTh]Should there be a general duty to act? Discuss |pros and Cons.
[bookmark: _Int_Zrt7JBum][bookmark: _Int_bSDoC6uw][bookmark: _Int_vWnFduTN][bookmark: _Int_cwiBEYF8]There has been a great amount of debate on this issue as argued by various authors and journals. Hence, it is very doubtful that imposing a general duty to act will be welcomed by people. The government may also have several hardships in enforcing this law practically.
[bookmark: _Int_4sWGdRlr] Let us discuss the pros and cons of having a general duty to act, by considering the comments of author Steven and Bayliss;
Pros:
Author Bayliss (2013) comments, with the interest of public ‘the general duty to act’ can be made practical.
The benefits of having a general duty to act among people are believed to be;
· Promotes sense of care and humanity among people to help each other
· [bookmark: _Int_bbhDvIYb]Unlawful discrimination and harassment will be reduced to a certain extent
· People do not have to rely always on security forces like Police, Firemen, Lifeguards in sea etc for their safety.


Cons:
[bookmark: _Int_6Dje2foP]Author Bayliss (2013) puts forth various issues in having general duty to act and to discuss a few; 
· It may be hard to determine the nature and the range of any general duty to act
· Endless liability may arise if a general duty came into existence
· There are various practical hardships in enforcing this law
· People’s individual freedom may be affected
· May create a social burden on people
Supporting the cons, author Stephen (1887) also argues that one cannot be liable for offence, because they have failed to act unless there is a duty by law. In general, a common person cannot be expected to be liable for an offence on which he has no intentions or physically uninvolved, which can also be explained as the case where the individual has no men’s rea or actus reus.



Conclusion:
[bookmark: _Int_mttBw0Mq][bookmark: _Int_kLM2C2Qq]Thus, it can be said, Liability by Omission, in general still remains as an intolerable or unacceptable law among a vast group of people, however the legal authorities / Parliament impose these laws to improve the safety and protection of people. 
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