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1. What is a contract? 
A legally binding oral or written voluntary agreement between parties, intended to be enforceable in law. Contacts make it clear what is expected of each party and can be used in the legal system to ensure both parties of an agreement are equally compensated where one or more parties fail to fulfill their obligations.

1.1 Essential criteria of a valid contract 
Several elements must be present to ensure a contract is valid, three key elements are outlined below: 
1.1.2 Agreement
A negotiated and usually legally enforceable understanding between two or more legally competent parties. An agreement is formed when the offeree accepts the offer made by the offeror.
Offer - A proposal made by offeror to the offeree. 

An offer must be separated from an ‘invitation to treat’ which is simply an invitation to make an offer as ruled the case in Spencer V Harding [1870]. Enquiries and replies should not be treated as offers – they often form part of negotiations that can eventually lead to an offer and acceptance.
An offer must be clearly communicated to the offeree. Where there is no knowledge of the offer, it cannot be treated as having been accepted. Boulton v Jones [1857] held that only the person to whom the offer is made can accept it. 
An offer can be revoked at any time before acceptance. The offer remains open until it is accepted, revoked, rejected or lapses. An effective offer is something, which is capable of being converted into an agreement by its acceptance.
Acceptance - Must be in response to a valid offer and be communicated to the offeror by authorised persons, through the methods specified. Generally, the offeror must receive the acceptance before it becomes effective. Silence will not amount to an acceptance unless a waiver of communication has been agreed.
The exception to this is the ‘Postal Rule’, where acceptance exists from the moment a properly addressed acceptance is posted, established in Adams v Lindsell (1818).
Acceptance must precisely match the terms of the offer. The offeree must unconditionally agree all terms of the offer. New terms cannot be introduced as this constitutes a ‘counter offer’ which rejects the original offer, 
The terms of the agreement must be certain to all parties before the contract is signed. In Scammell and Nephew v Ouston[1941] it was held that there was no certainty of terms.
1.1.3 Consideration
Consideration is the ‘value’ of promises contained within a contract and must be specified at the time of the agreement. Consideration stipulates the benefit to be received or the detriment suffered by each party.
Consideration falls under two categories:

Executed consideration is given or accepted in return for a promise, for an act that has already been performed. 
Executory consideration is given or accepted in return for a promise, for an act that remains to be performed.
Rules of consideration:
- The act cannot be something that happened in the past, unless stipulated that previous acts can be included. Previous work is not treated as consideration for the contract of a future arrangement, see McArdle[1951] 
- The consideration must have value but need not be adequate – There is no requirement that the consideration must be market value. 
- An existing contractual duty will not constitute valid consideration. 
Stilk v Myrrick[1809] maintains that performance of existing contractual duties to do an act cannot be used as consideration for a new promise

Further reading: 

With some exceptions, part payment towards a debt does not discharge the debt in full. Pinnel's case[1602] 
The high court ruled in Tweddle v Atkinson[1861] that a promisee cannot enforce an agreement if a party other than the promisor is to provide consideration. 
Promissory Estoppel - A promise(even made without consideration)becomes enforceable where the promisor makes an unambiguous representation to which a promisee relies upon to their detriment. 
The following elements must be present in promissory estopple:
- A pre-existing contract or legal obligation which is then modified, 
- There must be a clear unambiguous promise, 
- Change of position, 
- It must be inequitable to allow the promisor to go back on their promise

The existence of promissory estoppel in contract law was affirmed in Tool Metal Manufacturing v Tungsten[1955]


1.1.4 Legal intent
The intention of both parties to form a legally binding contract, without this intention parties cannot enforce it. The test of legal intent is whether a reasonable person, considering all circumstances, would regard the agreement as intended to be legally binding. As such, parties must also not have agreed to not to be bound by promise.
Not every agreement leads to a binding contract which can be enforced through law There is a distinction between:
Social/domestic agreements. Unless there is evidence to the contrary (such as a written agreement; the parties have separated or a third party exists), the law presumes that parties do not intend to create legal relations. The Court of Appeal ruled in Jones v Padavatton[1969] that a family agreement was not intended to be binding. 
Commercial agreements. The law presumes in business agreements that parties do intend to create legal relations, see Edwards v Skyways Ltd[1964] The party claiming there is no binding contract must prove otherwise or there must be evidence to the contrary, such as Binding in Honour only clauses. The court will consider the circumstances, behaviour and conduct of all parties if a dispute arises. 
An agreement that lacks the required elements of Agreement, Consideration and Legal Intent may render the contract void and cannot be enforced in law.

1.2 Discharge of a contract relates to the circumstances in which contractual obligation is brought to an end. A contract may be discharged in the following ways:

1.2.1 Performance - Where both parties fulfil all obligations the contract comes to an end. Exceptions to this rule include acceptance of partial performance, completion prevented by promisee and substantial performance.

1.2.2 Agreement – Both parties agree to discharge and release eachother from contractual obligations. There must be Accord (Agreement, that is given freely by each party) and Satisfaction (Consideration must be given by each party, such as giving up their contractual rights). If only one party has fully performed their part of the contract, the non-performing party must then provide consideration to make the agreement binding. 

1.2.3 Breach – One party fails to fulfil contractual obligations. Innocent parties have the right to repudiate the contract and claim damages where a breach of conditions exits. However, a breach of warranty enables the innocent party to claim damages but the contract remains intact.

Anticipatory breach is where a party indicates they do not intend to fulfill their obligations prior to performance. Innocent parties may accept the breach and claim a remedy or allow the contract to continue. There is no requirement to wait until the breach occurs to bring an action, Hochster v De La Tour [1853].

1.2.4 Frustration – Due to unforeseen circumstances and through no fault of either party, the contract loses all value or becomes impossible to perform. Where a contracted is frustrated, both parties are discharged from future contractual agreements and neither party can sue for breach. 

A contract will not be frustrated simply because; it is more difficult/expensive to perform, either party is at fault; or the frustrating event was foreseeable. ‘Force majeure’ clauses can be used to set out precise consequences if certain events occur beyond the parties’ control. 


2. Negligence in tort law
Negligent torts are the most prominent type, summarised as failure to act reasonably causing injury or damages to people or property.
The tort of negligence is concerned with a breach of a duty to take care. To constitute a negligent tort claim the injured party must prove: 
· The defendant owed the claimant a legal duty of care, and
· The defendant was in breach of duty, and
· The claimant has suffered damage because of that breach.
The legal duty of care referred to is one that arises independently of contractual obligation or in the absence of a contract. An award of damages in respect of tortious liability is intended to place innocent parties back in the position they were before the breach.

Building professionals owe a duty to employees and third parties to take reasonable care to avoid injury or damage to people and/or property.
The three statements below could be considered potential breaches of duty of care within the construction industry:

2.1  A significant defect arising from a lack of care in any detail of a construction project
The law imposes duty upon building professionals to exercise a reasonable degree of care, skill and knowledge. This duty extends to all who may foreseeably be injured by a construction defect. Contractors are responsible for the negligence of subcontractors. 
Establishing liability                                                                                                           
When faced with a construction defect, it is important to determine the party responsible for the breach of duty, see Anns V Merton London Borough Council[1978]. 
There is also a distinction between:
A patent defect that is detectable either at or before practical completion; or during the defects liability period, and
A latent defect which is concealed in the works and may not become apparent for many years.
Minor defects can easily be corrected before completion whereas significant defects may occur long after the original work has been completed and require extensive remedial work. After the defects liability period, the building owner does not have a contractual right to insist the contractor rectifies defects not notified during that period. The building owner must instead seek compensation in an action for damages. 
Negligence is the most common allegation when assigning fault for construction defects.
Professional Liability Insurance protects business owners providing services against claims arising from negligence or negligent advice. It may be a legal requirement to carry such a policy depending on the profession or an individual contract.

This insurance covers:
- Damages or settlement payments, up to the limit of the policy
- Defence costs of investigating and defending against lawsuit. Most liability policies provide unlimited defence coverage until the suit is resolved.

2.2 Personal injury arising to an employee during their employment
Employers have a duty of care under work health and safety laws to ensure their employees remain safe during employment. 
Establishing Liability 
Employees must prove their employer breached the duty of care by failing to ensure the working environment adhered to minimum health and safety standards. Examples include;
1. Lack of appropriate H&S training. Employers are bound by law to provide adequate training
2. An accident has occurred involving vehicles; or employer has failed to maintain machinery/equipment as per manufacturer guidelines.
3. The work environment is unsafe or correct safety equipment has not been provided
4. Negligent hiring of employees who happen to cause injury to themselves or others

Where employees suffer accidents at work or are hurt physically or psychologically, an employer may be liable to negligence for the fact of the injury occurring or for not responding appropriately. Employer negligence is commonly linked to work injury claims. Consequently, an employer may owe damages for injuries suffered.
Employer Liability Insurance is compulsory for all employers and protects against liabilities for employee injuries or illness.  
                                                                                                                               
This insurance covers:
Compensation payments, including medical costs and lost income; and Legal costs
up to the limit of the policy.


2.3  Personal injury to a member of the public arising from a construction works 
Contractors must take reasonable care to ensure construction premises are safe and members of the public are not injured by falling debris or other dangers. Contractors usually have a duty of care to at least warn the public of dangerous construction conditions. In some situations, contractors have an obligation to make conditions safe or discontinue work. 
Establishing Liability
If a contractor fails to take proper safety precautions they may be liable for injury resulting from the failure. Liability is not automatic but the failure can be used as evidence to determine if the contractor is liable for injuries sustained.
As with most personal injury cases, the injured party relies on the legal concept of negligence to establish fault for the underlying accident. Public members may be able to sue after being injured at or near a construction site where it can be shown the contractor was responsible through a breach of duty of care. The failure by a contractor to warn of a defect which subsequently causes personal injury may also give rise to liability.
Vicarious Liability is imposed on employers for acts of employees during employment. If construction industry workers cause harm to an employee or third party, the employer will be held vicariously liable for the damage. The employer is responsible for any compensation claims but may attempt to recover damages from negligent employees.

Public liability insurance
Construction workers should consider having this insurance to ensure they are covered against any potential claims for injury to third parties. 
This insurance covers:
· Legal expenses. 
· Damages and compensation payments, including medical costs, lost income, pain and suffering; and loss of normal life  
The coverage should be renewed every 12 months and usually includes areas outside the property, such as walkways and carparks.
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