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Generally, the courts need to find an intention to create legal relations because in contract law, the courts require to filter out cases that are not appropriate for court proceedings. Agreements do not always lead to legally binding contracts that can be enforced in court. Finch and Fafinski (2018). It may be agreed to meet at a pub with a friend, for example. Honouring an agreement may be a moral duty, but it is not a legal obligation. In such agreements, the parties generally do not intend to be legally bound, and the law seeks to reflect their wishes. There is a distinction between social and domestic agreements and commercial agreements to determine which are legally binding and intend to create legal relations. Elliott and Quinn (2019). 

According to Poole (2016), there are two key presumptions regarding the intent to create legal relations that assist courts in determining if an agreement is intended to be legally binding. In social and domestic agreements, there is a presumption that no legal relationship will be created. There is a possibility of rebutting the presumption with evidence. If the agreement is relied upon or a married/cohabiting couple is separating, this may amount to evidence to rebut the presumption. Peel (2020) states that in gambling situations, where there is evidence, for example, that winnings will be divided, the presumption can be rebutted if the agreement is in writing and/or made in a business context. In deciding whether to enforce a contract, courts presume that the parties didn't intend for it to be legally binding. This was addressed in both Balfour v. Balfour and Merritt v. Merritt, regarding their intentions to create legal relations

A key case in social and domestic agreements is Balfour v Balfour [1919]. There was no intent to be legally bound by the agreement since it was a purely domestic agreement between a husband and wife. A court must examine what the parties said and wrote considering all the surrounding circumstances. The court must then determine whether it is reasonable to conclude that ordinary people, speaking or writing in these circumstances, would intend to establish a legally binding contract. According to Atkin LJ, such arrangements were common between spouses. Chen-Wishart (2022) states this is because even if they were legally enforced, such agreements were not intended for legal enforcement. It must be noted, however, that Atkin LJ did not investigate the facts in detail to determine whether this was the intention of the parties. The nature of the relationship between the parties led him to assume there was no intention. 

Moreover, the case of Merritt v Merritt [1970] establishes how the presumption can be rebutted. It was contended that as the contract was a domestic arrangement, Mr Merritt stated there was no intent to create legal relations and, therefore, the contract could not be enforced. In addition, he claimed Mrs Merritt had failed to provide consideration for his promise and the purported contract was insufficiently certain to be enforceable by the court. Mrs. Merritt claimed that all expenses on the home and the mortgage payments she had paid would amount to consideration, since Mrs. Merritt intended to establish legal relations. Mr Merritt’s claim was deemed unsuccessful by the courts. A presumption that parties do not intend to form legal relations does not apply to parties who are in the process of separating or who have already separated. The mortgage payment was sufficient consideration for Mr Merritt's promise, and the agreement was sufficiently certain to be enforceable. As a result of the court's ruling, Mrs Merritt was deemed entitled to the entire house. 

The intention to create legal relations is addressed in both Balfour v. Balfour and Merritt v. Merritt. However, in Merritt v Merritt, it was held that the circumstances were different. This is because the couple in Balfour v Balfour had been married, but in this case, they were separated. In addition, any agreement between divorcees is normally assumed to have legal consequences. Usually, discussions about money between a husband and wife do not aim to create legally binding contracts when they are living together in amity. This is what Lord Atkin said in Balfour v Balfour (cited in Merkin and Saintier, 2021, p.126).  

Jones v Padavatton [1969] is an instructive case about intentions between parents and children. The courts established that family arrangements are presumed to be based on mutual trust, family ties, and affection, without any intention of creating legally binding contracts. The courts found that despite the possibility for resumption, the lack of formality concerning the arrangement between mother and daughter strongly suggests there was no such intention. The courts decided in the mother’s claim for the house, the daughter had no defence. 


‌Whereas in Simpkins v Pays [1955], it was highlighted how it was questioned whether a legal agreement to distribute the shares was intended by the informal arrangement between the parties, ultimately rebutting the presumption. Despite the domestic context, Ms. Simpkins' filling out of the coupon was not a voluntary gesture. Instead, it was the result of an agreement in which each party shared in the result, demonstrating an intention to create legal relationships between the parties. No matter how informal the arrangement was, the Court found that it was a legally binding agreement to divide the shares in thirds.

In contrast to agreements made within a social and domestic context, agreements made within a commercial/business context as legally binding agreements are presumed to be made during business. Due to the need for certainty in such transactions, it is imperative for a trader to be able to rely on the promises he has been given. There are three factors that can rebut the presumption in commercial contracts: the agreement that states 'subject to contract,' letters of comfort, and/or honour clauses, and how the agreement is a collective bargaining agreement. Blackstone’s (2022). 

The 'promissory hurdle' must be overcome for a presumption of legal binding to apply in a commercial/business context, and several cases indicate that whether a particular advertisement is promissory and intended to have legal effects depends on its particular facts. Despite their agreement on the applicable law, judges may disagree on its application to the facts. In Esso Petroleum Co Ltd v Commissioners of Customs and Excise [1976], the House of Lords had a similar difference of opinion. Hirst LJ pointed to the Court of Appeal's decision in Kleinwort Benson v Malaysian Mining Corp [1989], which supported this position, as the language used suggested a lack of contractual commitment. Brownsword (2006). 

For example, it was held by the Court in Esso v Commissioners of Customs and Excise [1975], that Esso had intended to create a legal obligation to supply the coins. The Court ruled that goods must be transferred for monetary consideration for a contract of sale to be valid. Despite the intention to create a legal obligation, the Court held that the coins were not considered consideration for the transfer. This is because they were transferred under a separate contract for petrol sales. Esso's coin production contract referred to "goods for general sale," not a contract of sale. 

Additionally, Edwards v Skyways [1964] demonstrates how employee contributions were the subject of the question of whether legal obligations and relations were intended in the agreement between the airplane company and the Association. An agreement reached during a business affair, as opposed than a domestic or social affair, is presumed to be intended to establish legal relations. As such, it should be incorporated into the parties' legal relations. O’Sullivan (2022) evokes rebutting this presumption requires the party to show that they intended to create a mere 'moral' agreement rather than a legal contract. It does not imply that the company's promise to pay is unenforceable because the words "ex gratia" are used. Therefore, the company agreed, through an agreement with authorized representatives and the payment of consideration, to create a legal obligation.

According to Rose & Frank v Crompton Bros [1925], the document and circumstances did not intend to create any legal interest. Therefore, the clause explicitly prohibiting legal enforcement is applicable. Additionally, the Court found that the absence of a legal contract did not preclude legal contracts from arising from orders and acceptances. In an agency agreement, a breach of a contractual legal arrangement does not prevent legal action. The orders represent mutual offers and acceptances with ordinary legal significance for each transaction. In the absence of an enforceable legal arrangement, an agency agreement does not preclude legal transactions. The court held that each of the orders represented an ordinary legal transaction involving mutual offers and acceptances. 


In addition, it was decided in Kleinwort Benson v Malaysian Mining Corp [1989] that the presumption can be rebutted under specific circumstances. The Court must determine if, within the context of the statement, the parties intended and understood it as a binding legal promise regarding future conduct in the absence of an expressly stated intention to create legal relations regarding the payment. The court ruled that the express words used were not contractual promises, but rather, merely a statement of facts regarding the bank's current "policy;" not a promise that it will remain so for the foreseeable future. There was no legal promise or effect to the words, and they spoke merely of comfort and moral responsibility.

There seems to be little difference in the approach to intention taken in Rose & Frank v Crompton Bros [1925] and Kleinwort Benson Ltd v Malaysia Mining Corporation [1989]. Nevertheless, Kleinwort Benson's Court of Appeal found that, even though it seemed to have no practical significance in the case's outcome, the onus was on the claimants to show that the letter of comfort should be considered a contractual promise when it based on just the construction of the words used. A party seeking to show that the contract is unenforceable has the burden of rebutting the presumption that the promise is clear for a commercial contract. McKendrick (2021). 




As part of the Trade Unions and Labour Relations (Consolidation) Act 1992, trade unions are defined and governed in terms of collective bargaining and industrial action. This is an example of a statutory exception making an agreement not legally binding in certain circumstances. As a result, it can be concluded that the contract could also be legally binding. Without a written agreement and a provision stating (however expressed) that the parties intend that the agreement will be enforceable, a collective agreement shall be conclusively presumed not to have been intended to be an enforceable contract by the parties. Those conditions must be satisfied for a collective agreement to be conclusively presumed to have been intended to be legally enforceable.




As a result of the clear intent of creating legal relations, the Court determined in ERDC Group Ltd v Brunel University [2006], that the work completed because of the letters of contract prior to the expiration of the last contract on 1 September 2002 should be regarded and valued as if it had been done under the contract contemplated by the last letter. A quantum merit assessment must take all the factors into consideration, and there are no hard and fast rules. It was considered incorrect that a switch from an assessment based on the claimant's rates to one solely based on its costs was made in this case, which was unusual because it shifted from a contractual to a noncontractual basis.


Additionally, a court may find that there was no intent to create legal relations when it comes to contracts made with public bodies or those affecting the public interest. Even though a contract appears to be enforceable, a court (owing to public policy) may refuse to establish a contractual relationship. There are several ways in which this can occur, such as incurring unwarranted public costs, preventing Parliament from fulfilling its mandate, and harming the operations of the government (Richards, 2019). Triefus v Post Office [1957] involved damages after two mail packets were lost by the defendant. In this case, the Post Office's acceptance of a postal packet for transmission to the addressee does not confer any contractual rights on the addressee. An analysis of the history of legislation on mail delivery was conducted by the court. Liability for the defendant was limited to two hundred twenty-eight pounds per packet. The rewards offered by customs in Robinson v HM Customs & Excise [2000] were clearly not certain, and there was no intent to establish a contractual or legal relationship. A legally binding offer of payment had not been made to the informant, since the determination of whether to award the reward would be at the discretion of his superior, not the officer.



In conclusion, there are very few contract cases involving problems with the requirement of intent to create a legal relationship in practice. There is often no consideration given to the issue in many of the situations in which it may arise, particularly domestic and social ones. Only after the offer, acceptance, and consideration have been established will the courts consider intent to create legal relations. Arvind (2022). Courts have ruled that social arrangements will be treated as contracts if they meet the other requirements - acceptance and consideration, for instance - and whether the parties intended to bind themselves legally does not affect the decision. As an example, Balfour v Balfour is an example where all three conditions are present, but no contract is formed, and the only explanation for the lack of contract seems to be that no legal obligations were intended. Duxbury (2011). 
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