Assignment Two.

Problem Question.

My analysis of the scenario question shows that this is a scenario is based around homicide and liability, to determine Ali's criminal liability for the offences it will be answered victim by victim. To assess each case effectively the actus reus and mens rea of each possible offence will be applied and outlined. 

Firstly, Ali’s criminal liability for actions on Lee; Ali punched Lee, Lee fell to the floor and later died in hospital as a result of his injuries. 

The initial offence that Ali faces is battery for punching Lee and knocking him unconscious however, as Lee later died in hospital this changes Ali’s liability to involuntary manslaughter. 

Initial observation shows that as a result of Ali’s actions towards Lee the doorman would result in a charge of involuntary manslaughter, due to recklessness, it could be argued that Ali did not have the mens rea for murder as Ali would not have foreseen that his actions would cause the actus reus of involuntary manslaughter but did have the mens rea for battery. The actus reus for the offence has been satisfied when Ali punched Lee (R v Venna (1975)). 

The mens rea of manslaughter requires proof that a reasonable person would have foreseen the risk of harm of which the defendant could not foresee the risk of death (R v Church (1965)).  Ali demonstrated mens rea by showing intention to cause grievous bodily harm to Lee when he punched Lee with such a force that it caused him to fall to the floor, this could leave the prosecution open to argue that Ali also had the intention to kill thus going after a charge of murder as the actus reus for murder is satisfied and not manslaughter due to Ali’s omission by leaving the bar quickly, it could be argued that had Lee had an earlier intervention Lee’s injuries may not have resulted in death. There are no grounds for an argument as there is no apparent threat made from Lee to Ali giving a justified reason for Ali to act forcefully (R v Woollin (1999)). 

For his actions towards Lee the doorman, more specifically constructive manslaughter which is defined as ‘killing as a result of another crime of mens rea’. Ali is the factual and legal cause of Lee’s death; factual causation is present as had it not been for Ali’s actions Lee would not have died, legal causation suffices as it was witnessed which provides proof that Ali’s physical action was connected to Lee’s death (R v Cheshire (1991)).


Ali’s unlawful act on Lee can be determined as subjective recklessness which asks the question would a reasonable person have acted in the same manner. Ali showed malicious intent by punching Lee and should have been aware that as a result of his actions serious injury could be caused (R v Cunningham (1957)). 

Secondly, Ali's criminal liability for offences committed against Colin, Ali approached Colin, Colin walks away, Ali grabs Colin's arm and stabs Colin in the stomach, Ali runs away, Colin dies within minutes. 
   
A charge of murder would be recommended for the premeditated attack on Colin. Murder is defined when the defendant intends to kill or cause grievous bodily harm to the defendant (R v Vickers (1957)).

There is evidence to support that Ali premeditated the attack on Colin as he was in possession of a weapon, we also know that Ali’s actions are not in retaliation given that colin was attempting to walk away and it was Ali that had pulled him back to stab him (R v Blaue (1975)). 

As Ali was in possession of a weapon this is proving intent to harm or cause grievous bodily harm, which will suffice the mens rea for the attack. When Ali firstly grabbed colin and then fatally injuring Collin using the knife that he had in his possession this is applicable for the conduct element of actus reus.


Aside from the two possible charges, there is also the provocation of the assault on Colin at the bar which resulted in a fight to break out resulting in Lee's involvement; had Colin not been provoked the fight would not have ensued and Lee would have not been involved thus not lost his life (R v Watson (1989)). 

Ali should be advised that he could be facing one charge of involuntary manslaughter and another charge of murder.

A possible sentence for the charge of involuntary manslaughter according to the sentencing council states that if charged Ali could face life imprisonment which could be reduced by one third if the defendant pleads guilty, other sentences may be imposed which could include an immediate prison sentence, suspended sentence or a community sentence. A mitigating factor, in this case, would be that Ali had not set out to fatally injury Lee. 

For the attack on Colin, if charged with murder, the minimum sentence would be for twenty-five years as Ali had brought a knife to the scene. The judge may take into account a guilty plea for a reduction on the minimum sentence however as there are aggravating factors to the crime such as premeditation, proved by bringing a knife to the scene. 

To summarise Ali would likely be convicted of both crimes as factual causation is satisfied in both scenarios when considering the but-for test it is apparent that if it had not been for Ali's involvement in either case neither Lee nor Colin would have lost their lives. Some very apparent aggravating factors support Ali's criminal liability in the offence against Lee when he fled the scene and in the offence against Colin when he brought a knife to the scene these are factors that cannot be misinterpreted and aided Ali's liability to each offence. 
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INSANITY ESSAY

Insanity when applied as a defence suggests that the defendant would not have been responsible for their crimes at the time, they were committed arising from a mental disease preventing the defendant from knowing what he or she did was wrong. The defence of insanity has faced some criticism stating that it is outdated and fails to reflect on modern psychiatric views of mental disorders (The Law Commission, 2013).

It has been noted that the defence of insanity is rarely used, and the crown court will only hear approximately thirty successful insanity pleas throughout the year another closely related defence to insanity is one of automatism (The Law Commission, 2013).
Automatism as a defence states that the defendant must suffer a complete loss of control or consciousness at the time of the offence, for automatism to apply there will need to be some form of an external element that must not be self-induced the defendant would need to prove that they were unaware of any risk factors that could affect their behaviour therefore unable to prevent such changes for automatism to be used as a defence otherwise would face acquittal as can be seen in the case of Broome v Perkins (1987). 

The distinction between insanity and automatism lies with internal and external causes, with the defence of automatism reliant on an external element to be present to have affected the defendant’s actions, and insanity having a purely internal explanation for loss of control.  This distinction could create issues in determining sentences of defendants who are deemed insane automatons however do not suffer from a medically accepted mental disorder (The Open University, 2016). An example of this can be seen in the case of R v Quick (1973). 

The law on insanity is largely determined by the M’Naghten Rules, these are a set of rules that were formulated by judges after the trial of Daniel M’naghten (R v M’Naghten (1843). According to the M’Naghten rules as set by the House of Lords in 1843 for a successful defence of insanity, it must be proved that the defendant was acting under a defect of reason from a disease of the mind and did not know what he or she was doing was wrong at the time of committing the act (R v Clarke (1972)). 

In the report published by the Law Commission, it states that terms such as 'insanity' and 'disease of the mind' are not medical terms but outdated legal terms and does not relate in any way to the practice of psychiatry causing discussions about how relevant the M’Naghten rules are when relaying the understanding of a clinical situation in court. For the last sixty years, there have been calls for reform of the M’Naghten rules to be updated in line with modern medical knowledge. 
The term ‘disease of the mind’ can be defined as any disease that affects the functioning of the brain, that could affect how the person comprehends a situation or their memory and also a person’s reasoning ability an example of a situation where the term disease of the mind was used in a case that the defendant claimed to be not guilty by reason of insanity in which it was upheld that arteriosclerosis constitutes as a disease of the mind can be seen in the case of R v Kemp (1957). 
Furthermore, the critique goes on to state that the term ‘insanity’ isn’t always recommended by legal professionals, inclusive of the broad nature of the term ‘disease of the mind’ which could include defendants that suffer from diabetes or epilepsy being classified as ‘insane’ (The Law Commission, 2013, p.11).  This can be seen in the case of R v Hennessy (1989) in which it was held that hyperglycaemia suffered by diabetics which had not been corrected by insulin a disease of the body that affected the mind which in turn falls under within the M’Naghten rules, a similar case would be R v Quick (1973). 

The defect of reason with the defence of insanity would imply that the defendant did not know the nature or quality of their actions and was unaware that the act is wrong, it must be proven that they are unaware of the legal wrongdoing and not necessarily the just the moral wrongdoing. Therefore, the meaning of wrong was that the act was contrary to the law (R v Johnson, 2007). 
The case of Johnson (2007) was the test of knowledge that despite Johnson being diagnosed as a paranoid schizophrenic it was shown in evidence that he was aware of his actions at the time, on appeal the defendant submitted that he should have been found not guilty by reason of insanity, it was later defined that the defence of insanity is not available where the accused knew what they were doing (R v Windle, 1952). However, it has been argued that the case of R v Windle (1952) has set an unduly restrictive test on which to consider the responsibility of the mentally disordered (The Law Commission, 2012). 
Introduced in section 2 of the Homicide Act 1957 is the plea of diminished responsibility was introduced; this would not be used as a defence to murder but a plea in mitigation which could see the charge reduced from murder to manslaughter if it could be proven that the defendant is found to have reduced responsibility due to an abnormality of the mind, from the introduction of the plea of diminished responsibility it allows for a defendant that has a medically recognised mental condition the right to absolve part of their liability to the criminal act arguably improving the law as the defence of insanity doesn't always recognise a 'disease of the mind' as a contributing factor (Homicide Act 1957) (R v Codere (1916)). The Homicide Act (1957) has been considerably reformed by the introduction of the Coroners and Justice act (2009) the new definition of the defence may prove more difficult to establish as the old defence stipulated in the Homicide Act (1957) provided flexibility to ensure those deserving of a defence were provided with one (Herring, 2014).

The need for reform is widely supported as the current law could be argued as confusing to allow for a person with diabetes to be defined as insane but for a person that has been diagnosed with a mental disorder held liable due to evidence showing that they knew that such an act was a crime. The defence of insanity does not allow for a fair representation of those who have a mental condition to be held criminally liable and allows for those more vulnerable to be held in the penal system (The Open University, 2016). As stated by Lord Justice Latham ‘this leaves this area widely open to debate as there is room to reconsider the rules’ (The Law Commission, 2012). 
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