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[bookmark: _Toc5825071]Executive Summary
The purpose of this report is to explain and provide guidance to the board of directors regarding the potential legal, ethical, and financial consequences as a result of terminating a leasehold tenancy.

The report begins by outlining the facts and background of the particular tenancy. The report discusses the benefits of negotiation with the tenant in order to establish each parties’ interpretations of the ongoing lease and whether a mutually beneficial the termination of the lease can be agreed.

The second section of the report deliberates the legal implications that may impose should initial negotiations fail and then progresses to outlines the legal framework that must be followed in order to ensure that the property is vacated and possession is returned to the landlord. 

The third section of the report identifies the possible financial implications that could ensue via compensation which could be payable by the landlord to the tenant depending upon the basis on which the lease is ended.

The report concludes with its recommendations for the board and how this matter should be progressed.  In brief the recommendations are that the board of directors instruct solicitors and that negotiations commence with the tenant in the first instance.  Should such negotiations fail then the instructed solicitors will, subject to their legal advice, need to issue a section 25 notice and the matter may need to be litigated.
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[bookmark: _Toc5825072]Facts
This report is provided to and requested by the corporate landlord (hereafter ‘the landlord’) for that property.  The tenancy in respect of which I have been asked to advise is in respect of the property 122 Llandaff Road, Swansea, SA12 5TD (hereafter ‘the property’).  The current tenant at the property is a company called ‘Fashion Retail Ltd’ (hereafter ‘the tenant’) and the current lease is nearing expiry.  The tenant has occupied the property pursuant to the lease for the last 10 years.  I am advised that the tenant is a good tenant and that the landlord would ideally wish to retain their custom.  However, I am also advised that the rental market has developed since the last rent review was conducted 5 years ago.  The landlord wishes to redevelop the property with a view to capitalising on rising rent.  I am advised by the consultant project manager that it would not be practicably feasible to redevelop the property whilst the tenant is in situ.  Therefore, the landlord wishes to end the lease and seeks advice as to the statutory procedure, process and consequences of the same. 

This advisory report has been prepared to provide guidance and information regarding the legal framework in place concerning the process of ending a commercial lease tenancy.  The advisory report is provided to the board of directors and presents the possible legal implications in the event that the tenant makes an application to the Court in respect of the issue. In preparing this advisory report I have had regard to the facts set out above.  I have also provided this report on the basis that it is likely that the tenant will oppose the termination of the lease on the basis that they are a longstanding tenant and have an established business at the location.   

Negotiations
The introduction of the Regulatory Reform (Business Tenancies) (England and Wales) Order 2003 (RRO 2003), was intended to make business tenancy negotiations more streamlined and give better guidance to both tenants and landlords as to the appropriate process.  However, ending a business tenancy can still become a complex legal process.  Therefore, in circumstances where a long-term tenant is in place, the priority of the landlord should be to make every effort to enter into consultation with the tenant.  Such action would constitute good practice and would above all else be a matter of courtesy, but also an offers an opportunity to establish at an early stage what the tenant’s position is. This action, in some circumstances, may lead to an early resolution of the situation with which both parties are content.  This offers a benefit in avoiding protracted legal action and an ongoing positive business relationship.  

Should the overall ambition of the landlord, be solely focussed on increasing revenue through rates then calculations should have been concluded to establish the cost of redevelopment verses the potential gain from extra rents. For example, should the cost of redevelopment to the landlord be £100,000 and the rental increase that could potentially be charged as a result of the redevelopment be £10,000 per annum then it would take 10 years to recover the initial investment before any profit is made.  Through negotiation with the tenant it could established that the tenant is willing to pay extra to stay in these premises and the extra there are willing to pay could be financially more beneficial to the landlord in the long term.

In the event that the option of increased rent it not acceptable (or not possible) for the tenant then the offer of an alternative premises (if the landlord has that option) should always be explored. If alternative premises are not acceptable to the tenant, then there may be the possibility of offering space back to the tenant once the redevelopment is complete. This option however, would ultimately incur higher rates which would need to be established with the tenant. 

This negotiation process holds the objective of reaching an agreement and retaining a client.  However, the negotiation process also provides evidence of reasonable and diligent behaviour where the tenant has been presented with a number of alternative options. This may ultimately present the landlord in a more reasonable and favourable light in the event that legal action becomes necessary. Where it becomes apparent that negotiations are not going to provide resolution, legal avenues will need to be explored.  This would usually involve the landlord making an application the Court seeking an order for possession of the property.

[bookmark: _Toc5825073]Legal Framework
All business tenancies within the UK with the exception of the ‘contracted-out tenancy' are subject to the Landlord and Tenant Act 1954 (LTA 1954) Part 2 (hereafter ‘the Act’). The Act however, has seen substantial change over the past few decades in order to give further protection to tenants and discourage unscrupulous landlords. The Act underwent significant amendment following the provisions introduced by the RRO 2003, which came into effect on the 1st June 2004. The Act states that, in order for a landlord to terminate a tenancy and regain possession of the property the landlord must be able to show a legitimate intention. The legal framework covering a landlord ending a tenancy is covered by section 25 and section 30 of the LTA 1954.
The landlord is able to provide this information, using section 30 of the LTA 1954.  Section 30 of the LTA 1954 provides seven statutory grounds on which a landlord can reasonably reject renewal of a lease under the Act and these are classed as “fault grounds” or “no-fault grounds”. The grounds for opposition are:

a) The tenants’ failure to repair;
b) Persistent delay in payments of rents to the landlord;
c) Other substantial breaches by the tenant;
d) Suitable alternative accommodation is offered;
e) Subletting of part;
f) Landlord intends to redevelop/demolish;
g) Landlord intends to occupy.

Grounds (a) to (e) are classified as fault grounds, with ground (f) and (g) classified as no-fault grounds. 

The termination of a tenancy under section 25 of the LTA 1954, gives guidance to the landlord, providing information which they must stipulate to the tenant upon issuing the notice. This information will need include the date on which the landlord wishes the lease to end and when the tenant is required to vacate the premises. When serving the section 25 notice, it is important that the document states the termination date however, this date must be no more than 12 months or less than 6 months from the date its it is served. Also, the date of termination must not fall before the end of the original term of the lease.

The section 25 notice also requires the landlord to specify whether they would be opposed to the tenant submitting a new application to extend or follow the current lease. Should the tenant submit an application to renew the tenancy, which the landlord subsequently rejects, the landlord is required by law to show a valid reason as why they have rejected a renewal of the tenancy. 

The board of directors, on the advice of the consultant project managers, have established that the grounds for ending this specific tenancy will fall under section 30 part (f). This is a no-fault ground and is based on the understanding that the landlord has the “intention” to redevelop the property. The project manager has stated that the redevelopment of this building cannot be achieved whilst the current occupier, Fashion Retail Ltd are in-situ. 

Section 30 part (f) of the LTA 1954 states:
“that on the termination of the current tenancy the landlord intends to demolish or reconstruct the premises comprised in the holding or a substantial part of those premises or to carry out substantial work of construction on the holding or part thereof and that he could not reasonably do so without obtaining possession of the holding”.

Therefore, intent must be shown. However, according to Sissons, (2016) intent cannot simply be a subjective assessment of the state of mind of the landlord. Meaning that the landlord has simply formed the intention to undertake the redevelopment works. This type of intention was highlighted by Morgan, (1999) referencing the case of Cunliffe v Goodman [1950] where it was determined by the court, that it was not enough to simply assert that the landlord has relevant intention and that substantial evidence is needed to prove intention.  

In December 2018 a new precedent was established by the Supreme Court in the case of S Franses Limited v The Cavendish Hotel (London) Ltd [2018] which could provide new legal penalties should the “intention” of the redevelopment not come to fruition. As a result of the ruling in that case, landlords seeking to remove tenants using redevelopment grounds will have to show that they will redevelop whether the tenant leaves voluntarily or not. In the case it was made clear to the court that: (1) the development works would not have proceeded had the tenant left voluntarily; (2) The development work proposed would not have actually changed anything about the building, with walls being demolished and being rebuilt in the exact location. Therefore, if a landlord uses section 30 part (f) to remove a tenant, and the tenant can attempt to demonstrate that the landlord would not have continued with the redevelopment should the tenant have left voluntarily; or, if the redevelopment which the landlords intends to carry out doesn’t actually change the building in anyway, the tenant will have a legitimate basis upon which to commence legal proceedings against the landlord.

In order to show that the intention to redevelop is legitimate, the landlord should consult with the tenant as early in the process as possible. Jones, (2017) states that the landlord should try to disclose as much as possible about the proposed works as early as possible.  This disclosure can act assist in enabling a settlement as information is being provided in respect of a genuine plan of work and development. However, if the tenant suspects that the landlord does not intend to develop and simply wants the tenant to vacate; or that they will not obtain planning permission, the tenant may reserve their position until trial. 

Once an intention is fully disclosed and evidenced and the Court is satisfied that there is a genuine intention, the court must refuse to grant a new tenancy. 

The date on which the landlord legally has to show intention has been a matter of debate in recent years.  Tenants have argued that the changes implemented by the RRO 2003, require landlords to show intention at the date of submitting the section 25 notice. However, that argument was dismissed by the Court of Appeal in the case of Hough v. Greathall Ltd [2015] where the court held that the date at which intention needed to be demonstrated was the date of the hearing and not the date of in which the section 25 notice was served.

[bookmark: _Toc5825074]Compensation 
As aforementioned the landlord can oppose the renewal of a tenancy if he/she can satisfy and evidence the grounds set out in section 30(1) of the LTA (1954) (i.e. the “fault grounds” or “no-fault grounds”). The reason that this distinction of fault grounds or no-fault is important as that it will determine the principle of whether compensation is due and the quantum of compensation which the landlord will be required to pay to the tenant.  There are three types of compensation that may be payable to the tenant.

The refusal for a renewed tenancy will be established using section 30(1)(f) which is classified as a no-fault ground and therefore compensation will be due to the tenant. This main claim for compensation will be for “disturbance” and the refusal of the lease. Where the landlord is able to successfully oppose the renewal of the tenancy on the basis of a no-fault ground, under section 37 LTA (1954) the landlord must provide the tenant with compensation as a result of requiring the tenant to vacate its business premises. The mechanism for the calculation of the quantum of compensation will be the use of a multiplication of the rateable value of the property. The current standard can be set by statutory instrument and is currently set at “one” for leases that have been ongoing for more than 5 years (i.e. the rateable value is multiplied by 1). Fashion Retail Ltd may argue that they are entitled to double the compensation due to being in position for twice the length of a valid compensation claim.  The exception to that rule is that when the tenant has been in occupancy for 14 years or more.  In such circumstances the amount payable to the tenant is “twice” the rateable value of the property.  The 14-year period is rigorously implemented by the courts. This was shown by Waterson and Lee, (2000) and outlined in the case of The Department of Environment v Royal insurance [1998] where time period outlined by the Act was strictly applied. The time period of 13 years and 363 days was viewed by the judiciary to be insufficient to obtain the higher rate on compensation.

The second area where compensation could be sought by the tenant are on the basis of compensation for “improvements”. Should a claim of compensation for improvements be sought then it will be made under section 1 of the Landlord and Tenant Act (1927) (LTA 1927) and will be completely separate from the claim made under the LTA (1954) compensation for disturbance. There is a credible claim for compensation that could arise should the tenant feel that improvement works have been undertaken at the premises by the tenant. Compensation claims for improvements will apply if the tenant can prove that the improvements made to the property “add letting value to the holding in its current state”. However, claims for compensation for improvements are very rare and it is unlikely to ever lead to the court awarding a tenant any significant settlement.

[bookmark: _Toc5825075][bookmark: _GoBack]The final type of compensation is for “misrepresentation”, and this has become far more common in recent years and can be pursued under section 37A LTA (1954). This will arise should the landlord misrepresent or conceal material facts. This type of claim can be brought, should the landlord obtain possession of the property on the basis of a no-fault ground (section 30(1)(f) or (g)) but then change their intention and fail to inform the tenant.  Claims of this nature have been brought on numerous occasions in recent years. An example of the court’s approach is demonstrated in the seminal case of Inclusive Technologies v Williamson [2009] where the landlord gained possession of the premises by using Section 30(1)(f) LTA (1954). This ultimately formed the basis for court upholding the rejection of approval a new lease. However, the landlord was later ordered to compensate the tenant due to the failure to inform the tenant that he had decided not to go ahead with the redevelopment works. 


Recommendations and Conclusion
This is ultimately an issue which must be sensitively and strategically handled as there are a number of legal and financial penalties available should the refusal to grant a new tenancy not be conducted within established legal framework. Therefore, it is recommended that the landlord instructs solicitor to act on his behalf.  This instruction will limit the risk to the landlord of incurring financial penalties during the process of terminating the lease. It is also recommended that the organisations in-house commercial surveyors start early negotiations with the tenants to establish dialogue and identify each of the parties’ position.  However, this too must be handled with care in order to avoid prejudice to any legal arguments should negotiation not resolve the issue. 

In the event that the negotiation process fails, the instructed solicitor will need issue the section 25 notice respecting the time periods that are set by the statutory framework. The section (25) notice will be drafted in accordance with the relevant legislation such as section (30) and section (37) of the LTA (1954) which have been identified and discussed within this document. 

Consideration will need to be given to the issue of compensation in order to establish the landlord’s financial liabilities in ending this lease.  This will include no-fault grounds compensation for disturbance and improvements and should the redevelopment aspect not progress the possibility of compensation for misrepresentation.

Therefore, in conclusion, if negotiations fail, it would appear that this lease can be ended.  If there is a genuine intention to redevelop that is a legitimate ground for ending the lease but as that ground is categorised as a ‘no fault’ ground, some form of compensation will be due to the tenant.  
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