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	Advanced Stage 
Module 6:  Wills, Probate & Private Client






Sample Assessment Materials
Paper 1

Notes:
Tutor Version


IF THERE HAVE BEEN CHANGES IN RATE/THRESHOLD WITHIN SIX MONTHS OF AN EXAM
– IF A CANDIDATE REFERS TO EITHER THE OLD OR NEW, BOTH SHOULD RECEIVE CREDIT.

Page numbers refer to the coursebook: Isbister, David. Wills, Probate and Private Client.
Available from: VitalSource Bookshelf, (2nd Edition). Chartered Institute of Legal Executives, 2024.


SECTION A (30 marks) [30 × 1 mark]

Question 1
Module Ref: 11(a) Intestacy

[bookmark: _Hlk39579109]What is the definition of personal chattels in section 55(1)(x) of the Administration of Estates Act 1925?

Tangible moveable property

· A: including money, investments and business assets
· B: excluding money or securities and assets held as investments
· C: including investments and business assets
· D: excluding money or securities and assets used mainly for business purposes or held as investments (CORRECT)

Explanation
Option D is correct – it details the definition of personal chattels found in s.55(1)(x) Administration of Estates Act 1925. 
Rationale: coursebook – 11.7.3 Chattels, page 291 


Question 2
Module Ref: 1(b) Equitable Principles Underlying Wills and Probate

Which ONE of the following is a correct statement of a fiduciary duty imposed on trustees?

· A: They must have knowledge of the terms of the trust
· B: They are obliged to obtain a fair price for trust property
· C: They must not profit from their position (CORRECT)
· D: They must keep accounts in case the beneficiaries wish to raise any concerns

Explanation 
Having knowledge of the terms of the trust is too passive. Not only must trustees be familiar with the terms of the trust and the onerous responsibilities placed upon them by statute but they must at all times comply with the terms of the trust; being aware is not enough. Trustees are obliged to obtain the best possible price for the sale of assets rather than just a fair or reasonable price. Another duty is to present accounts to the beneficiaries for their inspection. The self-dealing rule exemplified by Kane v Radley (1998) is a fiduciary duty and means that a trustee must not personally profit from his position. Answer C is therefore correct.
Rationale: within the scope of manual – 1.3.1 The nature of the trust, page 4


Question 3
Module Ref: 3(a) Risk Management in Wills and Probate

What type of obligation is owed by a professional will writer to the testator and a disappointed beneficiary?

· A: A contractual obligation to the testator and a contractual obligation and a duty in tort to the beneficiary
· B: A contractual obligation and duty in tort to the testator and a duty in tort to the beneficiary (CORRECT)
· C: A duty in tort to both testator and beneficiary
· D: A contractual obligation to both testator and beneficiary

Explanation 
The duty owed to the testator lies in contract and tort; the claim by a disappointed beneficiary is in tort only. B is therefore the correct answer.
Rationale: coursebook – 3.2.6 Duty of care, page 59



Question 4
Module Ref: 3(a) Risk Management in Wills and Probate

A testator owns land jointly with their spouse. The testator wishes to sever the joint tenancy in order to leave a gift of their share in their will.

Which ONE of the following statements best describes how notice of severance is effected?

· [bookmark: _Hlk54878020]A: Signing a notice of severance and placing it with the deeds to the property is sufficient 
· B: Service by either recorded or registered post on the testator’s personal representative after the testator’s death 
· C: Service by email on the testator’s spouse 
· D: Leaving the notice at the spouse’s last-known place of abode (CORRECT)

Explanation
Signing a notice of severance and placing it with the deeds to the property is insufficient since for severance to be effective the notice must be given to the other owners. Posthumous service of a notice of severance on the co-owner will not work unless the joint tenancy is severed retrospectively by a Deed of Variation while service by email is possible in theory, in practical terms it is difficult to prove who sent the email and whether it has been received. Service on the co-owner is sufficient if the notice is left at the “last-known place of abode or business in the United Kingdom of the person to be served”. This applies even if the letter is returned with a delivery failure note attached to it. Statement D is therefore the correct answer.
Rationale: coursebook – 3.2.11 Notice of severance, page 68


Question 5
Module Ref: 3(a) Risk Management in Wills and Probate

Complete the missing words in the following paragraph using the selection of options below.

If there are concerns regarding a testator’s testamentary capacity, extra precautions are needed. The testator’s doctor should [Gap 1]. The professional who prepares the will should [Gap 2].

Options:

	Gap 1
	prepare a detailed report (CORRECT)
	refer to a mental health specialist

	Gap 2
	make a detailed file note (CORRECT)
	refuse to act



If there are concerns regarding a testator’s testamentary capacity, extra precautions are needed. The testator’s doctor should prepare a detailed report. The person who prepared the will should make a detailed file note.
Rationale: coursebook 3.3.3 Capacity report, page 75


Question 6
Module Ref: 10(g) – Wills – gifts; key administrative clauses in wills

Executors and trustees hold estate monies on behalf of a beneficiary aged 19. The trust created by the will says that the beneficiary must not inherit the capital until she attains the age of 25 and until then income is accumulated.

Which statutory powers, if any, conferred by the Trustee Act 1925 would enable the trustees to use the capital in the trust to pay for the beneficiary’s college fees?

· A: The powers under section 31 Trustee Act 1925
· B: The powers under section 32 Trustee Act 1925 (CORRECT)
· C: The powers under both sections 31 and 32 Trustee Act 1925
· D: None, as the provision in the will takes precedence

Explanation
B is the correct answer since the executors may use their powers to apply capital contained in section 32 TA 1925. 
Rationale: 10.8.6 Advancement (s31 and s32 Trustee Act 1925), page 274


Question 7
Module Ref: 4(b) The role of personal representatives

You are the executor of the estate of a man who died living in Kempston, which is in Bedford, England, and who owned a villa in Spain.

Where, if anywhere, should you place the notices under section 27 Trustee Act 1925 to give yourself the best protection against liability?

Notices
 
· A: under Section 27 Trustee Act 1925 are not required
· B: should be placed in the London Gazette and the local newspaper in the area in Spain where the deceased owned property
· C: should be placed in the London Gazette and in a local newspaper in Bedford
· D: should be placed in the London Gazette, a local newspaper in Bedford and in the area in Spain where the deceased owned property (CORRECT)

Explanation
D is the correct answer since the executors should give notices nationally and wherever the deceased held property in order to protect themselves from being personally liable to any unpaid beneficiary or creditor, even though they were not aware of the claim against the estate at the time of distribution. 
Rationale: coursebook – 4.3.1 s27 Trustee Act advertisements, page 99



Question 8
Module Ref: 4(c) The role of personal representatives

Which ONE of the following statements is correct in relation to the remuneration of professional executors and trustees in relation to will drafting?

· A: There are specific charging provisions for professional executors and trustees in Trustee Act 2000 (CORRECT)
· B: Trustee Act 2000 allows a sole professional executor/trustee to charge for their services
· C: A professional executor/trustee does not need the written consent of the other executors in order to charge for their services
· D: Remuneration authorised by the will is considered to be a gift by will under s15 Wills Act 1837

Explanation
There are specific charging provisions for professional executors and trustees in Trustee Act 2000 (TA 2000). However, TA 2000 does not allow a sole professional executor to charge for their services and a professional executor/trustee must have the written consent of the other executors/trustees in order to charge for their services. As a result of TA 2000, remuneration authorised by the will is not considered to be a gift by will under section 15 Wills Act 1837. Statement A is correct.  
Rationale: coursebook – 4.2.6 Charging to act, page 97


Question 9
Module Ref: 5(e) Will drafting – preliminary considerations

When drafting a will, which of the following statements correctly describe the general rule regarding where moveable assets will pass on the death of a testator?

As a general rule, moveable assets will pass according to the law

· A: of the domicile of the testator (CORRECT)
· B: of the place where they were acquired
· C: chosen by the personal representative 
· D: of the place where they are situated

Explanation
A is correct – in general, the law of succession in relation to movables is governed by the law of the domicile of the testator. B and C are made up. D sets out the law of succession in relation to immovables.
Rationale: coursebook – 5.6.1 Foreign property/domicile 



Question 10
Module Ref: 5(f) Will drafting – preliminary considerations

Which TWO of the following assets fall outside the estate for the purposes of its administration?

· A: Monies due under an insurance policy on the life of the deceased but written in trust for others (CORRECT)
· B: Any monies due to the deceased as a result of a car accident in which the deceased was involved prior to the date of death
· C: Any debts due to the deceased in respect of loans made by him to another person during his lifetime
· D: Property held as beneficial joint tenants (CORRECT)
· E: Any assets located overseas

Explanation
Any insurance monies written in trust fall outside the estate. The deceased’s estate includes any personal injury claim proceeds, debts and the proceeds from worldwide assets. Any assets held as joint tenants pass to the survivor automatically regardless of the will. Statements A and D are therefore correct.
Rationale: coursebook – 5.7 Assets that fall outside the will, page 125


Question 11
Module Ref: 5(d) Will drafting – preliminary considerations

Your client, Sophia, is estranged from her husband, Raphael. The couple have a son, Lucca, aged four. Sophia is seeking advice on her will. She wishes to appoint a guardian for Lucca in her will.

On Sophia’s death, what will be the effect of her having appointed a guardian for Lucca in her will?

· A: The guardian will work with the trustee of Sophia’s estate and assume joint parental responsibility for Lucca
· B: The guardian will work with Raphael and assume joint parental responsibility for Lucca
· C: The appointment of a guardian in Sophia’s will can take effect only on Raphael’s death or if he does not wish to fulfil a parental role (CORRECT)
· D: The guardian will have sole responsible for Lucca’s upbringing even if Raphael is named on the birth certificate as the father

Explanation
C is the correct answer. The appointment of a guardian named in the will can take effect only on the death of the father who has parental responsibility or if the father of the child does not wish to fulfil a parental role.
Rationale: coursebook – 5.5 Guardians, page 116


Question 12
Module Ref: 6(a) Content and structure of a Will

You are advising Ian, a wealthy man who has recently re-married and wishes to ensure that his new wife, Sheila, and his two children by his first wife are all provided for financially should he die. Ian is concerned that if he dies, Sheila may re-marry and his wealth will pass outside his family.

Complete the missing words in the following letter of advice, using the selection of options below.

In your will you may wish to consider a life interest trust for your wife Sheila. This means that she will be entitled to income but capital will ultimately go to your two children. On Sheila’s death, she will be treated as if she owns [Gap 1] of the trust for inheritance tax purposes. This means that the capital of the trust will be aggregated with [Gap 2] for tax purposes.

Options:
	Gap 1
	all the income
	the capital (CORRECT)

	Gap 2
	Sheila’s estate (CORRECT)
	your estate



On Sheila’s death, she will be treated as if she owns the capital of the trust for inheritance tax purposes. This means that the capital of the trust will be aggregated with Sheila’s estate for tax purposes.  Rationale: coursebook – 6.2.2 Care home fee planning, page 152

Question 13
Module Ref: 6(b) Content and structure of a Will

Which ONE of the following statements regarding attestation clauses in wills is correct?

· A: In the absence of an attestation clause, the will is invalid under section 9 Wills Act 1837
· B: In the absence of an attestation clause, an affidavit of due execution must be sworn by the executor
· C: If there is no attestation clause and the witnesses to the will are no longer alive, the will must be declared invalid
· D: An attestation clause is not strictly necessary to comply with section 9 Wills Act 1837, although its inclusion raises a presumption that the will is properly executed (CORRECT)

Explanation
An attestation clause is not strictly necessary to comply with section 9 WA 1837. However, the inclusion of an attestation clause raises a presumption that all the necessary formalities have been followed. In the absence of an attestation clause, an affidavit of due execution under r12 (2) Non- Contentious Probate Rules 1987 may be required from someone who was present when the will was signed. If the witnesses are no longer alive and all the other requirements appear to have been met, then the court may presume that the will was correctly signed and allow probate to issue; however, this depends on the discretion of the court. By comparison, the inclusion of an attestation clause raises the presumption that the will has been properly executed and the strongest evidence is required to rebut this presumption. Answer D is the right answer.
Rationale: coursebook – 6.3.7 Attestation clause, page 223

Question 14
Module Ref: 7(a) Mirror and Mutual Wills; classes of gift; failure of gifts

Which ONE of the following would you include in a letter to a married couple explaining the effect of mirror wills?

· A: The survivor is not free to make a new will naming different beneficiaries
· B: Both wills are executed simultaneously and are broadly similar in terms of content, including the gift of the residual estate to the ultimate residuary beneficiary (CORRECT)
· C: Both wills are executed simultaneously and may reflect your individual wishes, including the gift of the residual estate to the ultimate residuary beneficiary
· D: Both wills reflect your agreement to dispose of your property in different ways

Explanation
B is the correct answer. Mirror wills are wills which are executed together and are broadly similar in terms of content, particularly the gift of the residual estate to the ultimate residuary beneficiary. A describes mutual wills, where the testators leave everything to each other and the survivor is bound by the terms of the will, so is unable to make a new will naming different beneficiaries. The wills in C and D are independent of one another, not mirror wills. 
Rationale: coursebook – 7.2.1 Mirror wills, page 180

Question 15
Module Ref: 7(b) Mirror and Mutual Wills; classes of gift; failure of gifts

Using the options below, drag and drop the correct answers to complete the following paragraph.

If a class gift is an immediate contingent legacy the class closes at the earliest of the [Gap 1] if a member satisfies the contingency. Otherwise, it closes once the first beneficiary [Gap 2].

Options:

	Gap 1
	first anniversary of the testator’s death
	testator’s death (CORRECT)

	Gap 2
	is born
	meets the age criteria (CORRECT)



If a class gift is an immediate contingent legacy the class closes at the earliest of the testator’s death if a member satisfies the contingency. Otherwise, it closes once the first beneficiary meets the age criteria.
Rationale: coursebook – 7.3.1 Class gifts and class closing rules, page 181


Question 16
Module Ref Module ref: 6(b) Content and structure of a Will

You prepare a will for Ranveer, who has been diagnosed with cancer and wishes to sign the will as soon as possible without attending the office. You satisfy yourself that Ranveer has capacity to attest the will.

What advice should you give him regarding who may act as witnesses to the will?

· A: The executors should not act as witnesses to the will
· B: The beneficiaries should not act as witnesses to the will but their spouses or civil partners may
· C: Anyone who may marry or enter into a civil partnership with a beneficiary should not act as witness to the will
· D: The beneficiaries, their spouses or civil partners should not act as witnesses to the will (CORRECT)

Explanation
The executors can act as witnesses to the will. If a beneficiary or their spouse or civil partner witnesses the will, then the will is still valid, but the beneficiary cannot take the gift under the will: section 15 WA 1837. However, the gift does not fail if the beneficiary subsequently enters into a marriage or civil partnership with the witness. Answer D is therefore correct. 
Rationale: coursebook – 6.3.1 s9 Wills Act 1837, page 159


Question 17
Module Ref: 9 Revocation and alteration of Wills

Which ONE of the following statements correctly describes the rules concerning revocation of wills?

· A: Making a new will automatically revokes an earlier will
· B: The courts apply a presumption that the old will is revoked only if the new will is valid and contains a revocation clause (CORRECT)
· C: Sometimes, both the old and new wills are read together with the earlier will prevailing
· D: The courts apply a presumption that the old will is automatically revoked if the new will is valid

Explanation
Making a new will does not automatically revoke an existing will. For clarity, any later will should always therefore contain a revocation clause. The courts apply a presumption that the old will is revoked only if the new will is valid and contains a revocation clause. If the latest will is invalid then any previous will would prevail. This is known at the concept of dependent relative or conditional revocation. Answer B is therefore correct. In the absence of a valid revocation clause, the old and new wills are read together, with the later will prevailing if there is any inconsistency between the two.
Rationale: coursebook – 9.2 Revocation of wills, page 234

Question 18
Module Ref: 10(g) Wills – gifts; key administrative clauses in Wills

It is important to include a clause in a will giving the personal representatives the power to carry on a business owned by the deceased.

Which TWO of the following statements explain the reasons for this?

· A: If the deceased was a sole trader, the personal representatives will not otherwise be permitted to carry on the business (CORRECT)
· [bookmark: _Hlk67165429]B: If the deceased was a partner in a business, the personal representatives will not otherwise be permitted to carry on the business
· C: If the deceased was a sole shareholder in a limited company, the personal representatives will not otherwise be permitted to carry on the business
· D: The representatives would otherwise only have the power to continue to run the business as a going concern within the executor’s year (CORRECT)

Explanation
If the deceased was a sole trader, the personal representatives will not be permitted to carry on the business unless there is a specific clause in the will giving them the power to do so. Where, however, the deceased was a partner in a business, the other partners can continue to run the business. Similarly, with a company, the business can continue as a company even if there was only one shareholder. Unless there is specific provision to enable the personal representatives to carry on the business, then it must be sold within the normal executor’s year. Statements A and D are therefore correct
Rationale: coursebook – 10.8.4 Carrying on the deceased’s business, page 274


Question 19
Module Ref: 10(f) Wills – gifts; key administrative clauses in Wills

Which ONE of the following statements is correct where spouses or civil partners die simultaneously?

· A: Section 184 Law of Property Act 1925 says that where the order of deaths is unknown, the younger is deemed to survive the elder. This presumption cannot be set aside by evidence to the contrary
· B: Where spouses or civil partners die intestate and simultaneously, the younger will inherit from the elder
· C: Where a survivorship clause is included in the wills of the deceased and the husband and wife die within a few days of each other, the transferable nil rate band will be available
· D: Where spouses die simultaneously and there are no survivorship clauses in their wills, no inheritance tax is charged on the estate of the elder spouse (CORRECT)

Explanation
The provisions contained in section 184 Law of Property Act 1925 can be set aside by contrary evidence. Section 184 does not apply where spouses or civil partners die intestate because under the intestacy rules the survivor must survive 28 days to inherit. Survivorship clauses can prove disadvantageous for inheritance tax. Where the husband and wife die within a few days of each other, the benefits of the transferable nil rate band will be lost. Where spouses die simultaneously with no survivorship clauses in their wills, no inheritance tax is charged on the estate of the elder spouse. Answer D is therefore correct. 
Rationale: coursebook – 7.4.2 Commorientes rules, page 191

Question 20
Module Ref:11(a) Intestacy

A single man dies intestate without children, leaving both parents, a girlfriend with whom he had lived for two years prior to death and two brothers.

Who will inherit his estate under the intestacy rules?

· A: His parents in equal shares (CORRECT)
· B: His girlfriend
· C: His siblings in equal shares
· D: The estate will be shared equally between his parents and his two brothers

Explanation 
Under the intestacy rules, the parents would inherit the estate in equal shares so A is the correct answer. A girlfriend/boyfriend would have no right under the intestacy rules regardless of the length of the relationship. They would, however, have a potential claim under the inheritance Provision for Family and Dependants Act 1975.
Rationale: coursebook – 11.6 Statutory order, page 288


Question 21
Module Ref:1(a) Equitable Principles Underlying Wills and Probate

Which ONE of the following statements regarding the relationship between equity and the common law is correct?

Where common law and equity conflict

· A: the claimant can choose which body of law provides them with the most favourable outcome
· B: the outcome will be determined by the court on a case-by-case basis
· C: common law will prevail
· D: equity will prevail (CORRECT)

Explanation 
Where common law and equity conflict, equity will prevail. Answer D is therefore correct.
Rationale: coursebook – 1.2 Common law and equity, page 1

Question 22
Module Ref: 2(c) Creation of Trusts

Arthur wishes to create a trust for Munira, appointing Gregory and Harriett as his trustees. He wishes for the trust to be a secret trust.

Must Arthur tell Gregory, Harriett or Munira of the existence and terms of the trust?

· A: Arthur need only tell Gregory and Harriett that there is a secret trust; he does not need to disclose the terms
· B: There will be a secret trust if during Arthur’s lifetime he informs Gregory and Harriett of the existence and terms of the trust for Munira, and tells them the terms of the trust (CORRECT)
· C: If Munira is not informed of the terms of the trust, she is under no obligation and will take the trust funds absolutely
· D: Either Gregory or Harriett needs to be aware of the existence of the trust; it is not necessary to inform both trustees

Explanation
B is the correct answer because Arthur must communicate both the existence and terms of the fully secret trust to Gregory and Harriett during his lifetime. Where there are several trustees, communication must be made to all of them. If Gregory and Harriett are not informed of the existence and terms of the trust then they will hold the funds absolutely. 
Rationale: coursebook – 2.5.2 Secret and half secret trusts, page 34


Question 23
Module Ref: Module ref: 8(a) – Capacity to make a will

What statement below describes elements of the test for testamentary capacity?

Understand the act of making a will, 

· A: know the approximate extent of their assets and appreciate who they owe moral obligations to (CORRECT)
· B: know the precise extent of their assets and understand the financial needs and resources of their family members
· C: know the extent of their assets and have a good reason for not making provision for family members
· D: all of the information relevant to their decision and all the foreseeable consequences if provision is not made for family members

Explanation
Under Banks v Goodfellow 1870, a testator must understand that they are making a will which will come into effect on their death, the extent of their property and any moral claims. They do not need to know the precise extent of their assets or all foreseeable consequences if provision is not made for family members. Option A is therefore correct.
Rationale: coursebook – 8.2.2 Banks v Goodfellow [1870], page 221

Question 24
Module Ref: 11 Intestacy

Arrange the following categories of relative in the order of entitlement under section 46 Administration of Estates Act 1925.

	Selection Choice (Relatives)
	Order
	Answer

	A: Brothers and sisters
	1
	

	B: Grandparents
	2
	

	C: Issue
	3
	

	D: Parents
	4
	









Answer
	Order
	Answer

	1
	C: Issue

	2
	D: Parents

	3
	A: Brothers and sisters

	4
	B: Grandparents


Rationale: coursebook – 11.6 Statutory order, page 288


Question 25
Module Ref: 9(a) Revocation and alteration of Wills

Sheila has made a will leaving all her property to her husband Roger and appointing him as her executor. Sheila and Roger are now divorcing. What effect will the divorce have on Sheila’s will?

The will

· A: is automatically revoked
· B: and gift to Roger remain valid but he cannot act as Sheila’s executor
· C: remains valid. The gift to Roger will lapse but he can still act as Sheila’s executor
· D: remains valid but the gift to Roger will lapse and his appointment as executor will fail (CORRECT)

Explanation
The effect of divorce on a will is to treat the former spouse as having died on the date of the divorce so that any gifts or appointments to him or her will fail. The remainder of the will is still valid. Option D is therefore correct.
Rationale: coursebook – 9.2.2 Effect of divorce, page 238


Question 26
Module Ref:9(b) Revocation and alteration of Wills

David leaves a gift in his will of £50,000 to his son, Steven. After execution of the will, they have a row and David simply crosses out the amount of £50,000, writes £20,000 beside it and tells no one of the alteration. The figure of £50,000 can still be read under the crossing out.

What is the effect of this alteration?

The will
· A: remains valid and Steven will inherit £20,000
· B: is invalid and all gifts fail
· C: remains valid and Steven will inherit £50,000 (CORRECT)
· D: remains valid but Steven will receive nothing

Explanation
Correct answer is option C. The will remains valid but the alteration is invalid as it was made after the execution of the will and was not executed correctly. The original writing is still visible and will therefore be admitted to probate.
Rationale: coursebook – 9.3 Alterations of wills, page 244


Question 27
Module Ref: 11(a) Intestacy 

Which of the following children would be entitled to inherit in an intestacy?

A child

· A: who is being fostered by the deceased
· B: of the deceased’s spouse who has not been adopted by the deceased
· C: who has been adopted by the deceased (CORRECT)
· D: of the deceased who has been adopted by others

Explanation
Under section 67 Adoption and Children Act 2002 (ACA 2002), an adopted child is regarded as the child of the adoptive parents from the date of the adoption order. This means that the adoptive child can inherit from their adoptive family under the intestacy rules. Option C is therefore correct. 
Rationale: coursebook – 11.6 Statutory order, page 288


Question 28
Module Ref: 4(a) The role of personal representatives

A personal representative is considering appropriating estate assets to a beneficiary in satisfaction of the beneficiary’s legacy.

Which ONE of the following statements is correct regarding the personal representative’s power of appropriation?

· A: The value of the property to be appropriated is the value at the date of death
· B: The statutory power to appropriate requires the consent of the beneficiary (CORRECT)
· C: The statutory power to appropriate requires the consent of the court
· D: Any asset of the estate can be appropriated to the beneficiary, even if its value exceeds the legacy

Explanation 
A – incorrect – property to be appropriated is valued at the date of appropriation
B (CORRECT) – the statutory power to appropriate requires the consent of the beneficiary
C – incorrect – the court’s consent is not required 
D – incorrect – if the value of the asset exceeds the legacy the power to appropriate under section 41 AEA 1925 is not available
Rationale: coursebook – 4.2.2 Appropriations, page 93


Question 29
Module Ref: 6(a) Content and structure of a Will

In which ONE of the following situations will the residence nil rate band be available?

A deceased who leaves an estate valued at

· A: £1 million to her two children. Her estate includes her home, which is sold during the administration of the estate (CORRECT)
· B: £1.25 million to her two children. She had always lived in rented accommodation but her estate includes a buy-to-let property
· C: £1.5 million to her nephew. Her estate includes her home, which is sold during the administration of the estate
· D: £3 million to her two children. Her estate includes her home, which is transferred to her two children at the conclusion of the estate administration

Explanation 
[bookmark: _Hlk55044046]A is the correct answer. The residence nil rate band tapers with effect from the threshold of £2 million. It is available only for properties the deceased lived in and which are not owned as investments. The residence nil rate band will be available regardless of whether the home is sold during the course of the administration of the estate, provided it passes to direct lineal descendants.
Rationale: coursebook – 6.2.1 Tax advantages, page 150

Question 30
Module Ref:5(f) – Will drafting – Preliminary Considerations

Ethel Overton, a widow, dies testate leaving her entire estate to the local cattery.

Which of the following individuals can make a claim against her estate under the provisions of the Inheritance (Provision for Family and Dependants) Act 1975?

· A: Her gardener, David, who had worked for her for 30 years and who had outstanding wages of £1,300
· B: Her wealthy gentleman friend, Samuel, who had lived with Ethel for 12 months immediately before her death
· C: Her god-daughter, Chloe, who Ethel had not seen for three years and who had been promised a one-off gift of £10,000
· D: Her granddaughter, Sharon, who is a third-year medical student and is reliant on Ethel’s monthly contribution of £1,800 towards her course fees (CORRECT)

Explanation 
David is entitled to claim for the wages owing to him as at the date of death; this claim would be as a creditor rather than a claim for financial provision under I(PFD)A 1975. Samuel cannot claim as a cohabitee since he had not lived with Ethel for more than two years as at the date of her death. As he is wealthy in his own right, he would not have a claim as a personal financially maintained by the deceased. The promise made to Chloe is not written into the will so is not legally binding. Sharon does have a claim as a person who was financially maintained by the deceased since she was receiving monthly payments over a few years. As such, she would be in one of the categories of claimant under the act. Option D is therefore correct.
Rationale: coursebook – 5.8 Claims that may be made against the estate, page 131

SECTION B – Progressive case study (70 marks)


Introduction
You are a senior paralegal working in the Wills and Probate Department of Kempstons LLP.

You receive a call from Sheila, the manager of a local care home, Parklands, who would like you to visit to meet Frederick Pearson, a new resident who is in his early eighties. Frederick is recovering after a recent fall at home. He has settled into the care home well although he has not socialised with the other residents. Sheila tells you that Frederick is interested in making a will; the recent accident has made him realise that he is not invincible.

You agree with Sheila that you will meet with Frederick at Parklands the following week and you make a note of the appointment in the department’s electronic diary. The day before the meeting, you review the note of your initial conversation with Sheila and make some notes in preparation for your meeting with Frederick.


Narrative
[bookmark: _Hlk68814326]The day of your appointment arrives and you set aside time to prepare a checklist to assist you at the meeting with Frederick.


Question 1
(6 marks) 
Module Ref: 3(a) – Risk Management in Wills and Probate

Set out a checklist of SIX key factors you will need to address in your initial meeting with Frederick.

(6 marks) 



Potential answer content (points-based assessment)

· Money laundering – request ID to ensure the person providing instructions is Frederick.
· Awareness generally – client’s conduct and behaviours, i.e. is Frederick alert, orientated in time/place? Can he express himself well? Does he seem depressed or anxious?
· Is the matter urgent in view of his physical condition?
· Any history of illness affecting his mental capacity?
· Any previous wills?
· Relatives – surviving relatives of Frederick.
· Assets in the estate.
· Complexity and length of the will.

Rationale: coursebook – 3.2 Key risks, page 50



QUESTION 2

Narrative
On your arrival at Parklands, Sheila informs you that Frederick is still shaken from his fall and has been experiencing low mood. Before you are shown to Frederick’s room, Sheila says that Frederick is having “one of his good days” and is looking forward to seeing you.

Question 2(a)
(5 marks) 
Module Ref: 3(a) – Risk Management in Wills and Probate

Using the options below, select the correct answers to complete the following paragraph regarding testamentary capacity.

Testamentary capacity refers to a person having the mental capacity to make testamentary decisions. It is [Gap 1], a person may have capacity to make a decision [Gap 2] but may lack capacity if an assessment is carried out at another interval. It is described as [Gap 3], because it can change quickly. Therefore, an assessment of capacity can only be carried out [Gap 4]. Further, the making of a will by an aged or seriously ill testator ought to be witnessed by a [Gap 5].

Options

	Gap 1
	decision-specific (CORRECT)
	determined by diagnosis
	linked to age

	Gap 2
	after receiving medication
	during a period of lucidity (CORRECT)
	under supervision

	Gap 3
	fluctuating (CORRECT)
	unreliable
	volatile

	Gap 4
	at the material time (CORRECT)
	by a medical professional
	in the presence of a family member

	Gap 5
	by an experienced mental health professional
	close family member or friend
	medical professional (CORRECT)




Answer
Testamentary capacity refers to a person having the mental capacity to make testamentary decisions. It is decision-specific, a person may have capacity to make a decision during a period of lucidity but may lack capacity if an assessment is carried out at another interval. It is described as fluctuating, because it can change quickly. Therefore, an assessment of capacity can only be carried out at the material time. Further, the making of a will by an aged or seriously ill testator ought to be witnessed or approved by a medical professional.
Rationale: coursebook – 3.2.3 Assessment of capacity, page 56



Narrative
Sheila accompanies you down the corridor to Frederick’s private room. He is sitting in an armchair near the window and his carer is with him. Sheila introduces the carer as Lena. After introducing yourself and announcing the purpose of your visit, Lena says that Frederick has already spoken with her about his will. She says that he wants her to stay during the meeting to support him.


Question 2(b)
(1 mark)
Module Ref: 3(a) – Risk Management in Wills and Probate

What is the most appropriate way to deal with Lena’s presence in the room?

· A: Tell Lena that she must leave the room because you are concerned that she is influencing Frederick 
· B: Explain to Frederick that Lena can stay in the room but must not say anything
· C: Explain to Frederick that you will need to take instructions from him without anyone present (CORRECT)
· D: Explain to Lena that she can remain in the room throughout, provided she does not distract Frederick


Explanation
A, B and D are incorrect. Lena should leave the room but this request should be voiced in a professional manner and with the client directly. C is therefore the correct answer; it is best practice is to see Frederick on his own.
Rationale: coursebook – 3.2 Key risks, page 50





Narrative
Before you can respond to Lena, Sheila pops her head around the door and says that Lena is needed immediately to help another patient. After Lena leaves the room, you pull up another chair in front of Frederick so that he can see and hear you clearly. Once you have told Frederick about your professional experience, qualifications and how you can help him, you begin to find out more about him.


Question 2(c)
(3 marks) 
Module Ref: 3(a) – Risk Management in Wills and Probate

Which THREE of the following would be appropriate initial questions to establish whether or not Frederick has testamentary capacity?

· A: ‘Can you tell me a bit about your assets?’ (CORRECT)
· B: ‘You’ve lived here for a couple of weeks now, what do you like about living here?’ (CORRECT)
· C: ‘Gosh! I’m still soaking wet from my walk from the car, isn’t the weather awful today?’
· D: ‘The care home manager has asked me to meet with you today, what would you like to discuss?’ (CORRECT)
· E: ‘It’s nearly lunchtime, and this should take us about an hour, are you looking forward to your lunch?’


Explanation 
A, B and D are correct – these are appropriate, open questions testing Frederick’s understanding of his assets, ability to form a judgement, short-term memory and intention to make a will. C and E are closed questions and, although polite, they will not give any clues as to capacity.
Rationale: coursebook – 3.2.3 Assessment of capacity, page 56



QUESTION 3 

Narrative
Frederick is initially reluctant to discuss making a will and says, “People can do what they like with my money when I’m gone”. He tells you that he has never made a will and is not sure if he needs one.

Frederick tells you that he has never been married. He has one sister still alive, Dorothy, and another sister who passed away several years ago leaving two daughters, Julia and Sophie. Then Frederick goes on to say that he also has a son, Daniel. Daniel was the result of a brief love affair and Frederick rarely sees his son, as the two do not have a close relationship.

You explain the operation of the intestacy rules to Frederick and what would happen to his estate if he died intestate. 


Question 3(a)i 
(3 marks)
Module Ref: 11(a) – Intestacy

As a general rule, which THREE of the following may inherit under the intestacy rules as set out in s.46 Administration of Estates Act 1925?

· A: Half-siblings (CORRECT)
· B: Cohabitees
· C: Grandchildren (CORRECT)
· D: Close friends
· E: Nieces and nephews (CORRECT)


Explanation 
Under s.46 Administration of Estates Act 1925:
· nieces and nephews
· half-siblings
· grandchildren
may all inherit under the intestacy rules.
Rationale: coursebook – 11.6 Statutory order, page 288



Question 3(a)ii
(1 mark)
Module Ref: 11(a) – Intestacy

What would happen to Frederick’s estate if he died intestate?

Frederick’s estate would

· A: be split between his illegitimate son, living sister and two nieces
· B: be split between his illegitimate son and living sister
· C: all go to his illegitimate son (CORRECT)
· D: all go to his living sister

Explanation 
Pursuant to s.46 Administration of Estates Act 1925, Frederick has a surviving son who would inherit the whole estate regardless of the fact that he is illegitimate.
Rationale: coursebook – 11.6 Statutory order, page 288




Narrative 
After listening to your advice, Frederick agrees that it would be a good idea to make a will.
You consider the duty of care you owe to Frederick in taking instructions for the preparation of his will.

Question 3(b)
(5 marks)
Module Ref: 3(a) – Risk Management in Wills and Probate

Using the options below, select the correct answers to complete the following paragraph.

When taking instructions for the preparation of Frederick’s will, you must [Gap 1], take care carrying out instructions and ensure any will [Gap 2]. Given [Gap 3], the will must be prepared [Gap 4] and a draft will should ideally be sent to Frederick within [Gap 5] of instructions being taken.

Options 

	Gap 1
	consult Frederick’s family
	ensure Frederick is not being influenced by another person (CORRECT)
	seek approval from the court

	Gap 2
	is agreed by Frederick’s family members
	is approved by the court
	reflects Frederick’s wishes (CORRECT)

	Gap 3
	Frederick’s advanced age and recent illness (CORRECT)
	Frederick has an illegitimate son
	Frederick lives in a care home

	Gap 4
	in a timescale agreed with Frederick
	in a reasonable amount of time (CORRECT) 
	quickly

	Gap 5
	one week (CORRECT)
	one month
	six months





Answer
When taking instructions for the preparation of Frederick’s will, you must ensure Frederick is not being influenced by another person, take care carrying out instructions and ensure any will reflects Frederick’s wishes. Given Frederick’s advanced age and recent illness, the will must be prepared in a reasonable amount of time and a draft will should ideally be sent to Frederick within one week of instructions being taken.
Rationale: coursebook – 3.2 Key risks, page 50


Narrative
Frederick begins to explain his wishes in relation to the will. He is adamant that he does not want to leave anything to his son, Daniel. He wishes to leave his sister, Dorothy, and his two nieces, Julia and Sophie, a small pecuniary legacy each but gift most of his estate to charity. However, Frederick tells you that he has become fond of his carer, Lena. Frederick wants to a leave Lena a gift of £2,000 in his will. He asks you if you would include this gift in the will for him.


Question 3(c)
(3 marks)
Module Ref: 10 – Wills – Gifts and Key Administration Clauses

Using the options below, select the correct answers to complete the following paragraph regarding the gift to Lena.

The suggested gift to Lena may raise a suspicion of [Gap 1], therefore, when taking Frederick’s instructions, you must ensure [Gap 2] to make the gift and that he has the necessary [Gap 3] to make the gift.

Options 

	Gap 1
	coercion
	duress
	undue influence (CORRECT)

	Gap 2
	that you approve for him
	the Care Home Manager gives her approval for him
	this is his genuine wish (CORRECT)

	Gap 3
	capacity (CORRECT)
	information
	knowledge and approval







Answer
The suggested gift to Lena may raise a suspicion of undue influence, therefore, when taking Frederick’s instructions, you must ensure this is his genuine wish to make the gift and that he has the necessary capacity to make the gift.

Explanation 
A gift to Frederick’s carer suggests undue influence due to their relationship. It is not coercion as there is no suggestion of force. The care manager does not need to approve the gift, provided Frederick has the requisite capacity, he can leave his money to whoever he wishes. 
Rationale: coursebook – 3.2.2 Duress and undue influence, page 52


Narrative
Frederick is curious about whether it is possible to leave a gift to the person who drafts a will.

You advise Frederick that a will maker can include such a gift but there are some professional conduct matters to consider.


Question 3(d)
(3 marks)
Module Ref: 10(b) – Wills – Gifts and Key Administration Clauses

In which THREE of the following circumstances will a testator be advised to obtain independent legal advice in relation to a gift to the professional drafting their will?

When the

· A: value of the gift exceeds 1% of the estimated net estate (CORRECT)
· B: gift appears to be given without reasonable justification
· C: gift might increase in value over time (CORRECT)
· D: value of the gift exceeds 10% of the estimated net estate
· E: amount of the gift is more valuable than their relationship with the deceased reasonably justifies (CORRECT)


Explanation 
To protect your own interests, and those of the firm, a client may need to seek independent legal advice if the will is to include a gift to a member of staff at your firm. The circumstances where separate legal advice will be warranted are set out at A, C and E. (Law Society Practice Notes: Preparing Wills When Your Client Is Leaving A Gift For You)
Rationale: coursebook – 10.3 Gifts to the draftsman, page 261




Narrative 
Having heard your explanation, Frederick then hands to you a handwritten list of the charities he wishes to benefit. You look at the list, which sets out five separate charities for various charitable causes. You consider how these gifts might be dealt with in the will.

Question 3(e)
(7 marks)
Module Ref 10(d) – Wills – Gifts and Key Administration Clauses

Explain the matters to be borne in mind when including the charitable gifts in the draft will for Frederick’s approval.


(7 marks)

Potential answer content (levels-based assessment)

· Since so many charities have similar names or aims it is important to confirm with the testator which particular charities he wishes to inherit and the exact names of those charities.
· To avoid potential difficulties in the administration of the estate, a check should be made of the name of the charity and the registered charity number, which should be included in the will.
· Furthermore, provision should be made for a future change of name, amalgamation or dissolution.
· It is usual to provide a clause to the effect that if the charity is no longer in existence at the date of the testator’s death, then the legacy is to be paid to a charity with similar aims. This is known as a Cy-près clause.
· In addition, a receipt clause should be included, discharging executors to exonerate the executors from any further liability when paying the funds to the authorised officer of the charity.
· Gifts to charities are free from IHT.
· If at least 10% of the net estate is left to charity, the rate of IHT is reduced to 36%.

Rationale: coursebook – 10.5 Charitable gifts, page 264



	Mark range
	Likely characteristics of candidate’s answer

	0-2

	Knowledge and understanding
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliance on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	3-4


	Knowledge and understanding
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion which is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	5-7

	Knowledge and understanding
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge. 
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points which are not relevant to the facts, showing breadth and depth of understanding. 
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 




QUESTION 4

Narrative
Having identified the beneficiaries of the will, you advise Frederick that he will need to appoint an executor to administer his estate.

Frederick then asks for your advice on who to choose as the executor and tells you that he certainly does not wish for his son, Daniel, to be involved and feels that it would be inappropriate for other family members to be appointed.

You explain that, sometimes, the beneficiary under the will is the executor but it is possible to choose a professional executor. Frederick considers this last possibility and wishes to know more about appointing a professional executor.




[bookmark: _Hlk56109383]Question 4(a) 
(3 marks)
Module Ref: 5(b) – Will Drafting – Preliminary Considerations

Which THREE of the options below correctly describe the advantages to Frederick of choosing professional executors?

· A: Professional executors have the necessary skill and expertise to deal with the estate administration (CORRECT)
· B: Professional executors are independent and as such are able to act fairly and in the interests of all the beneficiaries (CORRECT)
· C: There is less likely to be a conflict between professional executors, if more than one is appointed (CORRECT)
· D: Professional executors will have a MyHMCTS account to submit the application for the grant of representation
· E: Some professional executors are also a Trust Corporation


Explanation
A, B and C are correct: professional executors have the necessary skill and expertise to deal with the estate. Furthermore, they are independent and as such are able to act fairly and in the interests of all the beneficiaries. Less likely to be a conflict between professional executors, if more than one is appointed. Eases tension and feelings of distrust between beneficiaries. D and E are correct but not relevant to Frederick’s circumstances.
Rationale: coursebook – 5.3.1 Types of executor and trustee, page 110



Narrative 
Frederick thanks you for your advice and decides to choose Kempstons as the professional executor for his will.


Question 4(b) 
(1 mark)
Module Ref 5(c) Will Drafting – Preliminary Considerations

What name is given to the clause which should be included in Frederick’s will, given that there are to be professional executors?

· A: Exoneration clause
· B: Non-liability clause
· C: Express charging clause (CORRECT)
· D: Receipt clause


Explanation
C is correct – an express charging clause should be included in the will in order that Kempstons may charge for all their work in administering Frederick’s estate without any restrictions. A and B are incorrect as these would be unconscionable where there are professional executors. D is incorrect as this relates to charitable gifts.
Rationale: coursebook – 4.2.6 Charging to act, page 97



QUESTION 5

Narrative
You thank Frederick for his instructions today and prepare to leave his room. As you are packing your briefcase, Frederick tells you more about his illegitimate son, Daniel, who Frederick has decided he does not intend to benefit in his will. You say goodbye to Frederick and explain that you will go back to the office to draft his will.

Back at the office you prepare a full attendance note of your meeting with Frederick. You draft the will in accordance with Frederick’s instructions and plan to send it to him for his approval.

Several days later, Sheila, the manager of Parklands Care Home, telephones your office to advise you that Frederick has suffered a minor stroke. He is back at Parklands but is very frail. You explain to Sheila that you will attend Frederick at Parklands later that day. She forewarns you that Frederick’s vision is poor and he may be unable to sign his own name.

You arrive at Parklands and are shown to Frederick’s room.


Question 5(a) 
(6 marks)
Module Ref:Module ref: 8(a) – Capacity to make a will

In light of Frederick’s worsening condition, what is the correct way to proceed with the will signing?

(6 marks)

Potential answer content (levels-based assessment)
· Assessment of understanding – fluctuating capacity (Parker v Felgate). Frederick needs to understand that he is signing a document that he has previously provided instructions for. As the will has been prepared by a professional who does not stand to benefit, the requirement for capacity at the date of execution is relaxed provided that Frederick had capacity at the time he gave the initial instructions for the preparation of his will. 
· Knowledge and approval – this is not an assessment of capacity generally but specific intention to sign the will. Frederick is unable to approve the document he is signing as he cannot read it. You would read the will to Frederick and amend the attestation clause to specify that the will was read over to Frederick before signing.
· Signature – Frederick need only make a mark on the will to signify his approval. An affidavit may be required to confirm that the mark on the will was indeed Frederick’s, and not a forgery. 
· To expedite the signing of the will, you should suggest that is witnessed by you and another member of staff from the firm.  
Rationale: coursebook – 8.2.4 Parker v Felgate [1883], page 223

	Mark range
	Likely characteristics of candidate’s answer

	0-2

	Knowledge and understanding
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliance on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	3-4


	Knowledge and understanding
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion which is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	5-6

	Knowledge and understanding
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge. 
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points which are not relevant to the facts, showing breadth and depth of understanding. 
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 




Question 5(b)
(2 marks)
Module Ref: 8(a) – Capacity to make a will

You consider the importance of being assured that Frederick had knowledge and approval of his will.

Using the options below, select the correct answers to complete the following paragraph.

If there is doubt as to whether Frederick had knowledge and approval of his will at the time it was executed, the burden of proof initially lies with [Gap 1]. However, the burden may shift to [Gap 2] if there is doubt about Frederick’s capacity at the time of making his will.

Options 

	Gap 1
	his executor (CORRECT)
	the will beneficiaries
	the will beneficiaries the will writer

	Gap 2
	his executor
	the person alleging incapacity (CORRECT)
	the will writer




Answer
If there is doubt as to whether Frederick had knowledge and approval of his will at the time it was executed, the burden of proof initially lies with his executor. However, the burden may shift to the person alleging incapacity if there is doubt about Frederick’s capacity at the time of making his will.

Explanation
The evidential burden of proof can shift from one party to another. It is initially the person presenting the will for probate (the executor) who has the burden of establishing capacity as to whether the will has been duly executed and is rational. The burden would then shift to any person challenging the will (which may be someone excluded from the will or the beneficiaries if they wish to pursue allegations that there is doubt about capacity: Key v Key [2010]).
Rationale: coursebook – 8.3.4 No presumption arises, page 228



QUESTION 6 

Narrative
[bookmark: _Hlk67905859]The will is validly signed and witnessed.

Six weeks later, you are notified that Frederick has passed away peacefully in his sleep.

Sheila tells you that while clearing Frederick’s personal safe in his bedroom, staff found bills and threatening letters from finance companies. She adds that Frederick was always very disorganised with paperwork. She tells you that she has also discovered a letter from Frederick’s son, Daniel, written two months ago.


Question 6(a) 
(6 marks)
Module Ref: 4(b) – The role of the Personal Representative

Prepare a file note outlining the risk that the unpaid bills present for your firm and what you need to do to minimise the risk.

(6 marks)


Potential answer content (points-based assessment)

· It is important to identify all liabilities in the estate, given that the executors are personally liable in respect of known and unknown liabilities of the deceased (1)
· Since Frederick was not organised with paperwork (1)
· there is the possibility that there will be debts and unpaid bills (1)
· Kempstons needs to ensure that they have made all proper enquiries to identify all debts in the estate (1)
· Kempstons should therefore advertise for creditors under s.27 Trustee Act 1925 (1)
· Kempstons should not distribute the estate for at least two months from the date the adverts are placed (1)
· Any other relevant point that is worthy of credit (1)

Rationale: coursebook – 4.3.1 s27 Trustee Act advertisements, page 99


Narrative
You look back at your attendance note of your first meeting with Frederick, when Frederick told you about his illegitimate son, Daniel. In accordance with Frederick’s wishes, Daniel has been excluded from the will.

You remind yourself that Daniel was the result of a brief love affair that Frederick had in his late 20s and had been a real disappointment to Frederick; so far as Frederick was aware, Daniel had never held down a job and had substance abuse issues.

Your note further records that, over the years, Frederick had little contact with Daniel apart from exchanging Christmas and birthday cards when Daniel was a boy, and that the last time Frederick had heard from Daniel was over 12 years ago.


Question 6(b) 
(10 marks)
Module Ref: 5(f) – Will drafting – Preliminary Considerations

Draft a memo to your supervisor setting out if Daniel can make a claim against his father’s estate and, if so, what he can claim for and what steps Kempstons should take in light of a potential claim.

(10 marks)


Potential answer content (levels-based assessment)

Daniel is entitled to make a claim against the estate under the Inheritance (Provision for Family and Dependants) Act 1975 as a child of the deceased. The basis of the claim would be that the will does not make financial provision for Daniel. He could make a claim against his father’s estate for financial provision as is reasonable for his maintenance. What is reasonable is judged objectively. In Ilott v Mitson (2017) the court said that the concept of maintenance is a broad one.
An adult child who is independent and able bodied is not normally expected to succeed with a claim, unless the court considers they are destitute. Frederick advised that Daniel has never held down a job and has substance abuse issues. This would be taken into account by the court; however further information is required to properly consider any extend of a claim made by Daniel.

Any claim under IPFDA must be submitted within six months of the date of issue of the grant of probate. Therefore, to protect themselves, Kempstons should not distribute the estate before this time. 
Rationale: coursebook – 5.8 Claims that may be made against the estate, page 131



	Mark range
	Likely characteristics of candidate’s answer

	0-3

	Knowledge and understanding
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliance on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	4-7


	Knowledge and understanding
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion which is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	8-10

	Knowledge and understanding
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge. 
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points which are not relevant to the facts, showing breadth and depth of understanding. 
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 




QUESTION 7 

Narrative 
It is now nine months after the grant of probate was issued. Daniel has not made a claim against the estate and Kempstons are in a position to distribute the estate.

Question 7(a) 
(3 marks)
Module Ref: 4 – The role of the Personal Representative

Frederick left a legacy in his will to each of his sister Dorothy and nieces, Julia and Sophie. Kempstons have been unable to locate one of Frederick’s nieces, Sophie, to pay her legacy.

Which THREE options below detail how Kempstons could deal with Sophie’s legacy in this situation?

· A: Obtain missing beneficiary insurance (CORRECT)
· B: Divide Sophie’s legacy between Dorothy and Julia
· C: Instruct a tracing agent to attempt to locate Sophie (CORRECT) 
· D: Pay Sophie’s legacy to those entitled under the intestacy rules
· E: Apply to the Court for a Benjamin Order (CORRECT)


Explanation
A, C and E are correct and all ways you could deal with a missing beneficiary. 
Rationale: coursebook – 4.3.2 Missing beneficiaries, page 100




Narrative 
Other than the gifts to Dorothy, Sophie and Julia, the residue of Frederick’s estate is left to charitable beneficiaries. 
Kempstons are now preparing to finalise the estate. 


Question 7(b)
(2 marks)
Module Ref: 4(a) – The role of the Personal Representative

Which TWO of the below should Kempstons do before they finalise the estate?

· A: Ask the charity beneficiaries to approve the estate accounts (CORRECT)
· B: Notify the probate registry that the estate is being finalised
· C: Ensure all assets have been assented to the beneficiaries (CORRECT)
· D: Wait 12 months from the date of the grant of probate
· E: Place a notice in a local newspaper regarding the estate being finalised


Explanation 
A and C are correct – it is best practice to get beneficiary approval of the estate accounts as they have a direct financial interest in the estate and an executor must ensure all assets have been assented to the beneficiaries. B is incorrect – the probate registry does not need to be notified that the estate is being finalised and an executor does not need to do D or E.
Rationale: within the scope of coursebook – 4.2 Powers, duties and liabilities of personal representatives, page 87



[End of Exam]
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