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Legal Memorandum

Date:  05/05/21

From: Elhadi Omer     ID: 2024610
To: Oliver Jones
Subject: Mr William Brown - Theft Offences
Facts:  Mr Brown charged with two offences of theft, the first one is cash theft and second is goods 
             Theft, total amount involved for both offences is £3000.  Mr Brown is of previous good 

             character, he is on unconditional bail and his first appearance in court in two days’ time.  
             He intended to plead not guilty. 
Theft Elements:

Sections 1 to 6 from Theft Act 1968 (Legislation.gov.uk) defined theft elements and stated a person is guilty of theft if he/she dishonestly appropriates property belonging to another with intention of permanently depriving the other of it.  According to Smith and Hogan’s (2015) theft is five core offence where the three elements: appropriation, property and belonging to another satisfy actus reus of the offence, whereas the other two elements: dishonesty and intention to permanently deprive, established mens rea of the offence.
Section 3 (1) of TA 1968 give little clarity of appropriation and this led to dispute in the courts to whether D must appropriate all the property owner’s rights or assume just one of these rights? The answer confirmed in Morris (1984) which assumption of any property right will be sufficient.  Other issue that has been addressed regard appropriation is whether V is consent to the appropriation?  Gomez (1993) confirms that appropriation satisfied when D assumes any right of ownership over V’s property and V consent is irrelevant and this is also confirmed in Lawrence (1971). 
Section 4 of TA 1968 stated that property includes money and all other property, real or personal, including things in action and other intangible property.
Section 5 (1) of TA 1968 considered a property as belonging to a person when having a possession or control of it at the point of D appropriation, this is confirmed in Rostron (2003).  Theft offences occur even if D is the owner of the property and take it from another who got possession or control of it as in Turner (1971), however dishonesty must be proved in these circumstances.
According to section 6 of TA 1968 D must intent to permanently deprive V of the property.  Very important point is that D intention must be at the point of appropriation, so if D takes V’s property with intention to return it later there is no theft (Smith and Hogan’s, 2015).
TA 1968 did not define dishonesty however section 2(1) provides three situations where D’s conduct is not dishonest: firstly, where D honestly believed had a legal right to the property.  Secondly, where D believed that V would have consented to the appropriation.  The third situation where D believed the owner of the property is undiscoverable by taking reasonable steps.  Thus, there is no legal definition given to the jury in terms of dishonesty, instead they have been told to apply common understanding of dishonesty by ordinary reasonable people as in Ghosh (1982).  
Case Evidence:

Providing the information that have been given in Mr Brown case, there is a gap of prosecution evidence and the case mainly based on circumstantial factors, there is no evidence to support how the cash has been stolen and falsified stock records alone is not enough to prove two theft offences. This will leave the door widely open to the option of ‘no case to answer’ as in Galbraith (1981) and dismissal at the first hearing.
To satisfy theft offence the prosecution must prove beyond reasonable doubt all the five elements mentioned above.  Therefore, Mr Brown’s dishonesty appropriation to the stock and cash must be established and whether his intention to permanently deprive the club at the point of appropriation also must be proved.  For instance, what if Mr Brown received the stock by mistake and his intention was to pay the suppliers later for it? According to section 5 subsection (4) of TA 1968 there is no theft in this situation.  What if Mr Brown ordered the stock from suppliers at trading price with intent to sell it elsewhere at a higher value and return the original cost to the club? It has been considered this as taking some of the value of the property and therefore no theft as in Lloyd (1985).  Furthermore, the cash and stock must be proved that belong to the club so if Mr Brown received the stock as a gift from suppliers or the cash as tips from the customers, this would not satisfy the element.  
Theft Sentencing:

According to s120 of Coroners and Justice Act 2009, Sentencing Council (2016) provide sentencing guidelines that court should follow to determine offence category by assessing both culpability and harm.  Looking at these guidelines, if Mr Brown plea guilty or convicted at the trial his culpability falls under medium level with breach of some degree of trust or responsibility.  In terms of harm, Mr Brown case falls under category three due to the total value involved in the offences is £3000 which is medium value goods stolen and there is no significant additional harm. 
Therefore, the sentence starting point for Mr brown case would be high-level community order and category range would be from low level community order up to 36 weeks’ custody.  However, this sentence will be significantly reduced considering the mitigation factors that in favour of Mr Brown since he is in very good character with no previous conviction and currently undertaking postgraduate teaching qualification and on unconditional bail, also if Mr Brown plea guilty the sentence will be reduced furthermore to one third in accordance with Reduction Sentence of Guilty Plea guidelines (Sentencing Council, 2017).
Theft Trial Allocation: 
Theft offence is triable either-way and generally start as summary only at the Magistrates’ court, however, the Magistrates’ court can pass the offence to be tried at the Crown court if the case is too serious and the outcome sentence would exceed the court’s power or if the case is legal and factual complicated (CPS, 2020).  Mr Brown case is suitable to be tried at the Magistrates’ court, however according to s22A (2) of Magistrate Court Act 1980 the defendant has the right to elect to the Crown court but there are advantages and disadvantages that Mr Brown needs to consider when electing to the Crown court.

In terms of the advantages the Crown Court have 12 jury who weight the evidence in order to find out whether defendant is guilty or not and this has been considered as a fair system compare with Magistrates’ Court where is only one district judge who decide on the verdict.  In the Crown Court all judges are professionals, and they are directing the juries in the law matters whereas in Magistrates’ Court the magistrates are not professional lawyers.  It has been said by law practitioners that statistic shows juries normally they give defendants the benefit of the doubt and more likely to find defendants not guilty (Defence Barrister, 2020).  
As regard to disadvantages, Mr Brown intends to plead not guilty so if he convicted at Crown court trial, he will be paying prosecution cost which is more expensive than in Magistrate court.  The sentence of theft offence in Magistrates’ court is maximum six months imprisonment and/or an unlimited fine whereas in the Crown court, is seven years imprisonment and/or an unlimited fine.  The trial in Crown court it takes longer time than Magistrates’ court and the appeal process is more complex since application to leave permission must be made to senior judge before the Court of Appeal hear the case (Defence Barrister, 2020).
Due to not guilty plea by Mr Brown the court in the first hearing will ask for case information and set the trial date, the trial would be under part 24 r24.3 of Criminal Procedure Rules 2020 (legislation.gov.uk), in order for the court to make the decision, according to s19 of Magistrates’ Courts Act 1980, the court shall seek from the prosecution any previous conviction for the defendant, allow the prosecution and the defence to make representations whether summary trial or trial on indictment would be suitable for the offence and whether the court has the sufficient power to impose sentence for the offence (Sentencing Council, 2016).   The court ensure all the evidence that provided by the prosecutors are admissible to standard of proof including evidence in chief if there are witnesses, Mr Brown does not need to prove his innocent however the prosecutors must prove to the court beyond reasonable doubt his guilty.  If the case not proved Mr Brown will be acquitted but if he convicted, he could appeal within 21 days.
Legal Aid Support: 
Mr Brown’s annual net income is approximately £12.000, and he has inherited lately £50.000, taking this into consideration and apply his financial circumstances to the Mean test that required by Legal Aid Sentencing and Punishment Offender Act 2012 (LASPO) and Criminal Legal Aid Regulation 2013, he is not eligible to legal aid in Crown court trial due to his disposable income exceeded the limit of £37500 that satisfy the test.  Accordingly, Mr Brown will be liable for defence cost in Crown court, however Interest of Justice test may give him the option to exercise the legal aid since if there is imprisonment sentence, he more likely to lose his livelihood and reputation. 
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