	
	
	



2015031

     What is Judicial Independence? It is a concept that the judiciary should be independent from all other branches of the government. Judicial Independence acts as a safeguard for the rights and privileges provided by a limited constitution and prevents executive and legislative intrusion upon those rights. The United Kingdom’s constitution is split into three key core principles, these being, the rule of law, parliamentary sovereignty, and separation of powers. The Rule of Law is where the state should not exercise unrestrained (arbitrary) power and should have to justify its actions by reference to a specific legal rule. For example, all citizens should be treated equally. Separation of powers is a theory that a good constitution is one where the people exercising the powers are separate with as little overlap as possible. Parliamentary sovereignty, this is where an elected parliament is eligible to change the law when and if they think fits.
     According to Dicey’s interpretation on the rule of law he says that there are 3 main principles. The first of these being that no man is above the law regardless of his position, rank, or condition that he is in. It is said that this principle shows that state officials were not entitled to special privileges from the law of the land. (Dicey and The Rule of Law, 2019, Law Teacher.) 
His Second aspect shows that “the principles of the constitution are the result of the ordinary law of the land.” (Craig Paul, the rule of law, Parliament.uk.) He said that Britain had a court-based constitution I.e., a common law constitution, resulting in the fact that decisions made directly by judges were concerning the rights of private persons. Therefore, inferring that his belief reveals common law offers much more protection if not greater protection to the citizens, more so than a written constitution.
Dicey’s third principle was that the “unwritten constitution within the UK could be said to be pervaded by the rule of law because rights to personal liberty, or public meeting resulted from judicial decisions, whereas under many foreign constitutions such rights flowed from a written constitution” (Craig, the rule of law, Parliament.uk) 
    Professor Joseph Raz gave a more useful explanation to the rule of law with 8 key principles and a definition. His eight key principles set out what the rule of law should entail, and they are as follows.
“All Laws should be prospective, open and clear.
Laws should be relatively stable
There should be clear rules and procedures for making laws Challenging the Idea of the Rule of 
The independence of the judiciary must be guaranteed
Principles of natural justice must be observed
The courts should have review powers over legislation
Courts should be easily accessible 
The discretion of the crime preventing agencies should not be allowed to prevent the law.”
His definition of the rule of law is that “The Law must be defined as general, open and relatively stable”. By saying this he was referring to the idea and concept that for everything to run accordingly it had to be simple enough for those of the public and whom are in charge to be able to understand it. (Joseph Raz, The authority of law, 1979)
    The constitutional reform act 2005 created a clearer understanding on the separation of powers between the judiciary and parliament by introducing the likes of the supreme court. The constitutional reform act distributed three separate parts the first of these being, the office of Lord Chancellor, the second being the outline and basis of a supreme court, and the third and final part being the regulation of the appointment of Judges. By putting this amendment in place, it allowed all three parts or the CRA to be separate and act as different units instead of as one. (2005 chapter 4, CRA)
    In 1701 the Act of settlement was created to allow for the Protestant to take to the throne and to ensure and strengthen a “Parliamentary system of government”. The act of settlement also strengthened the bill of rights (1689). According to royal.uk the bill of rights proved to be the importance of ever-changing evolution of constitutional monarchy.  2013 the crime and courts act the idea of this was to help protect the public from serious, organised and complex crime and to strengthen border security. Because of this the bill delivers a smoother and more affective courts and tribunal system. The key provisions in the bill are as followed:
Pt 1. the national crime agency- this part of the bill is the National Crime Agency and how it investigates serious, organized and complex crime, strengthen border security, tackle the sexual abuse and exploitation of children, and cybercrime. The bill makes provision for the constitution and governance of the NCA which sets out its functional powers. 
Pt 2. courts and justice- the next part of the bill includes several provisions to make the efficiency and transparency of courts and tribunals and to magnify judicial diversity, some examples of the measures include:
establishing a single County court or single-family court to allow greater flexibility for handling cases. 
Reforming the Judicial appointments process so it can introduce more transparently and make a better Judaical diversity
Bringing in flexible judicial deployment so that it can allow judges to change between courts and tribunals
Then finally Part 3 is named miscellaneous and general .part 3 of the bill welcomes lots of reforms that create a more effective and proportionate immigration appeals system, while also making road safety more sufficient. The provisions which are included in this part are:
Removing the full right of appeal in family visa visit cases and to remove in country appeal rights from individuals excluded from the United Kingdom by the home secretary.
To make the powers of immigration officers stronger so they can tackle important and planned immigration- related crime.
To launch a new drug driving offence of driving or being in control of the motor vehicle. (the crime and courts act 2013)
So how is separation of power relevant to today? Well, many legislations show good examples of how relevant S.O.P is in society today. Here is an example which proves how it is used in present day and parliament. The anti-terrorism (prevention of terrorism act 2005) act provides for the making against individuals who are part of terrorism- related activity of orders imposing obligations on them for purposes joined with stopping or restricting their further involvement in such activity.
John Locke was one of the greatest philosophers in Europe in the 1600s, he claimed that legitimate government is based on the separation of powers. The first and most important of these is the legislative power. He described the legislative power as supreme, in having ultimate power over “how the force of the commonwealth shall be employed”.  The executive power is then charged with enforcing the law as it is implied in specific cases. another power is called federative power it consists of the right to act internationally according to the law of nature because countries are still the state of nature, they must follow the dictates of natural law and can punish one another for violations of that law to protect the rights of their citizens. Powers relate to functions “what can give laws to another must need to superior to him” (two treatises 2.150). John Locke thinks that it is possible for multiple institutions to share the same power. The federative power and the executive power are normally placed in the hands of the executive, so it is possible for the same person to exercise more than one power. Lock is not opposed to having distinct institutions called courts and he does not see interpretation as a distinct function or power. he thought legislation is to announce a general rule that set down what types of action should receive what types of punishment.
 What is the legislature and the judiciary? well, it's straight forward, the legislature makes laws, and the judiciary administers justice by interoperating the law. Examples include the constitutional reform act 2005, some background on this includes when they introduced the supreme court which made a clearer separation of powers between the judiciary and parliament. Furthermore, another example of this would include the European communities act 1972 which requires judges to give presidents to EU law over domestic law where the domestic law does follow the EU law. Again, a similar example would be the HRA 1998 which gives some judges the power to declare domestic legislation to be at variance with the requirements of the ECHR, but the legislation still is valid until change by parliament.
Evidence from an article proves that it is a fundamental principle of all domestic societies that those who enforce the law and imposed punishments should be independent of the political process. In the same article we can see that 5.3 CRA The Lord chancellor is needed together with other government ministers to preserve the continued independence of the judiciary. (Theresa may February 2003 news article)
Some wonder why judicial independence has well the reasons are told; as it describes the judiciary's least dangerous branch of the government, judges may not be able to enforce their judgments without government support, there's no Liberty if the judicial power be not separated from the legislative and executive and Lastly the parliament /government would be able to figure out when its laws had been broken.
How have the courts interpreted the rule of law is an interesting question. well, it is simply because No one may be punished by the state except for breach of law (they and others V Secretary of State for the home Department 2004), individual rights are protected through the ordinary law and the ordinary court system 2005, legal certainty and non-retrospectivity (RV Remington RV Goldstein 2006) and Lastly for hearing by an independent judiciary (Matthews V ministry of defense 2003)
In and during the time of 1998 the human rights act led to the United Kingdom's declaration of judicial independence creating a supreme court for individuals' rights. According to Fordham Law review “for a British Supreme Court.4 The government believes that the renewed focus on individual rights in the Human Rights Act of 1998 ("HRA")5 makes it necessary to formally end the judicial role of the House of Lords to enhance the appearance of judicial independence.6 Motivated by the increased integration with the European Union, and the recognition of positive individual rights, the Labor government aims to secure judicial independence, in practice and in appearance.” This was said in the review of Judicial independence in the United Kingdom.
In the report of executive and judiciary they examine the constitutional relationships between the judiciary, the executive and Parliament. The various reforms that have been introduced and the changes that have come about in recent years. For the purposes of their inquiry, they have focused on three milestones that have been particularly influential in defining and influencing the changing character of the relationships, these being 
The Human rights act 1998 in October 2000, the passing of the CRA 2005 and the formation of the treaty between The Lord Chief Justice of England and Wales, Lord Woolf, Lord Falconer of Thoroton. Finally, the creation of the Ministry of justice which came into play 0n 9th of May 2007.
Overall, the key constitutional principle of importance is the relationships between the judiciary, parliament and executive according to “final executive judiciary relations, Page 13”. The independence of the judiciary does not and should not mean that the judiciary ha to be isolated form the rest of the branches of state. It also does not allow for the judiciary to be held and covered by scrutiny. This all falls under the title of the independence of the judiciary on the article above.
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