	Please write clearly in block capitals.  

	Centre number: 
	0
	6
	6
	9

	Centre name:
	UWTSD

	Learner number (1st 7 digits of CIPD Membership number):
	 8
	9
	2
	1
	0
	5
	5

	Learner surname: 
	 Warwick

	Learner other names: 
	 Lindsey 

	

	Unit code:
	5OS01

	Unit title:
	Specialist employment law

	Assessment ID:
	CIPD_5OS01_24_01

	Assessment start date:
	22nd January 2025

	Assessment submission date:
	01/05/2025

	First resubmission date for centre marking – if applicable
	

	Second resubmission date for centre marking – if applicable
	

	Declared word count
	3674




1.1
Employment regulations are fundamental in safeguarding the interests of both employees and employers. Although they may seem burdensome at times, these rules are essential in establishing a fair and compliant workplace in which no further problems can arise. (CIPD, 2017). The more initial time invested in understanding and implementing these laws will also in turn decrease the overall time spent dealing with these issues. 
For ease and clarity, I have broken down the goal of employment regulation into the following five categories: 
Protecting Employee Rights: Employees must be treated fairly. For us to ensure this is the case and feel empowered and confident in grasping our responsibilities as people professionals, we must first be able to recognise and then execute any steps necessary to combat any workplace injustice. For full understanding, some examples may include, exploitation, unfair pay, harassment, working hours, health and safety, and anti-discrimination (Okechukwu et al., 2019). It is our duty to ensure that individuals’ rights are safeguarded and foster a fairer workplace (Cheary, 2017).
Promoting Fairness and Equality in the Workplace: Regulations work to prevent discrimination based on characteristics such as age, gender, race, and disability, among others. By enforcing equal opportunity, they help cultivate a more inclusive, diverse, and respectful workplace culture (GOV.UK, 1996). An interesting article by (Harrisr and Foster, 2010) champions the fact that we professionals must keep our knowledge up to date to ensure management does not run away with ideals that are not aligned with these laws. 
Helping Employers Meet Compliance and Mitigate Risks: Though regulations may seem overwhelming, they provide employers with clear frameworks to follow, reducing the risk of legal challenges, fines, or penalties. By adhering to these rules, employers can protect themselves from costly lawsuits, preserve their reputation, and contribute to a more positive workplace environment (HR Future, 2024). Additionally trade unions would be ineffective without such legal backing.
Building Trust and Enhancing Reputation: When employees feel confident that their rights are safeguarded by law, it strengthens trust in the organisation. A commitment to fair treatment and legal compliance can boost employee engagement, retention, and attract high-quality talent (AllBusiness, 2024).
Creating a Safe and Productive Work Environment: Employment law also addresses workplace safety, ensuring that employees operate in safe and healthy conditions. This focus on well-being reduces legal risks and promotes productivity, morale, and overall job satisfaction (Health and Safety Executive, 2024).
While I completely understand that dealing with these regulations can be time-consuming, they play a vital role in fostering an ethical, fair, and legally sound workplace. As our role is considered the stability pillar within an organisation, for both employee and employer, we must be up to date and confident with exercising employment regulation to ensure the workplace is running optimally. Once these regulatory requirements are in place, it will provide you with more space to focus on enhancing the employee experience and cultivating a positive workplace culture (CIPD, 2023).
1.2 
By way of illustration, following the UK's exit from the European Union (EU) with the end of the transition period taking effect before 1st January 2021, the legal status of European Court of Justice (ECJ) rulings made before the end of this transition period have undergone significant changes (Mars, 2020). To answer some of your questions:
Do ECJ rulings before Brexit still hold legal validity? Yes, judgments issued by the ECJ prior to the UK's departure continue to form part of UK law, but their application and authority have evolved. According to the EU (Withdrawal) Act 2018, EU law was incorporated into UK domestic law to ensure legal continuity following Brexit. This means that earlier ECJ decisions remain relevant and are referred to as "retained EU case law," though their application is now subject to specific conditions (Thorneloe, 2024).
Are these rulings still mandatory for UK courts? No, ECJ decisions are no longer obligatory for UK courts following Brexit. However, UK courts are still required to "take into account" ECJ rulings when interpreting retained EU law. This means that while UK courts are not bound to follow ECJ decisions, they may find them persuasive. The UK Supreme Court has the discretion to depart from ECJ case law if it deems it outdated or no longer applicable in the context of UK law post-Brexit (Courts and Tribunals Judiciary, 2023).
Is it possible for UK courts to disregard ECJ rulings? Yes, UK courts have the authority to depart from or ignore previous ECJ judgments when interpreting retained EU law. However, this power is exercised with caution, especially when the ECJ's decisions are still pertinent to the principles of EU law retained in UK statutes. Courts will assess whether following the ECJ's interpretation aligns with the UK's legal and constitutional framework post-Brexit (The Law Society, 2023).
A notable example of this in action is the 2020 case Wm Morrison Supermarkets v. Various Claimants. In this case, the UK Supreme Court chose to diverge from the ECJ's earlier rulings in Viking Line and Laval, which dealt with industrial action and EU free movement law. These ECJ rulings had previously been considered binding, but the Supreme Court concluded it could depart from them due to the UK's changed legal standing outside of the EU (IPSA LOQUITUR, 2023).
While ECJ rulings prior to Brexit remain part of UK law as retained EU case law, they no longer have binding authority on UK courts. UK courts are obliged to consider these rulings but have the discretion to depart from them considering the evolving legal framework post-Brexit (Business Advice, 2021).
2.1
The Equality Act 2010 prohibits sex discrimination in recruitment. However, there are specific exceptions where specifying gender for a role may be legally justified, typically when there is a genuine occupational requirement (GOR) (GOV.UK, 2013).
Gender-specific job requirements are lawful in the following cases:
Authenticity of the Role: Acting or modelling may require a person of a certain gender to maintain the authenticity of the performance. (Morris, 2022).
Privacy and Dignity: In jobs that require maintaining a person’s privacy or dignity, such as healthcare or care roles, gender may be specified. For example, a female carer might be needed to assist female patients in culturally or religiously sensitive situations. (www.girlings.com, n.d.).
However, gender should never be specified based on assumptions or stereotypes. For example, assuming men are better at manual work or women are suited for administrative tasks is unlawful (CIPD, 2023).
A lawful GOR could be a role in a shelter for survivors of domestic violence, where a female worker might be needed for privacy and dignity reasons. An unlawful GOR might involve specifying gender for a general administrative role, where qualifications and experience should be the deciding factors, not gender (Citizens Advice, 2019).
Before specifying gender in a job requirement, please consider:
· Is the requirement proportionate to the job?
· Is it based on legitimate needs, not bias or stereotypes?
· Can the employer justify the need for gender-specific requirements?
· Is the recruitment process fair, transparent, and non-discriminatory?
If in doubt, you should seek legal advice to ensure that any gender-based requirement aligns with the law (Acas, 2024).
2.2
Understanding the legal implications of equal pay is crucial to ensure compliance with employment law (Equality and Human Rights Commission, 2011).
Under the Equality Act 2010, employers must ensure equal pay for adults performing the same or broadly similar work. If two male Health Care Assistants (HCA’s) are being promoted to grade B, it is vital to assess whether this could lead to speculation of unequal
pay or discrimination. (Acas, 2024) Would the law agree that there is a genuine reason for this grade upgrade for the men only?
Equal pay laws apply when comparing employees performing the same or similar tasks. If the two male HCAs will be performing the same duties as female HCAs at grade B, their pay should be consistent. (Citizensinformation.ie, n.d.).
The decision to promote the male HCAs depends on whether their roles align with the criteria for grade B compared to existing HCAs in the same grade, especially the female employees. It might be a better approach to release an available promotion in which any employee meeting the standards is eligible to apply. The process should then be run as normal until the correct person/s for the role are determined and that is clear to see through non-discriminatory criteria. Any perception of unfair favouritism towards the male HCAs could expose the organisation to unequal pay claims (Cotton, 2023).
The source of funding for the promotion, surplus money from a research project, does not alter the requirement for equal pay. If the promotion is justified by performance or qualifications, the same rationale should apply to all employees in similar roles, regardless of gender.
Suggested Next Steps:
Job Evaluation: Ensure the male HCAs’ roles meet grade B criteria using an objective evaluation process to avoid bias.
Fair Criteria: Confirm that promotion decisions are based on factors like qualifications and performance, not just available funds.
Non-discriminatory Process: Review promotion and pay opportunities for female HCAs to prevent unintended gender disparities (ACAS, 2014).
Promotions should be fair, justified, and based on objective criteria to ensure compliance with equal pay laws and avoid potential claims (ACAS, 2022).
Understanding the legal framework around equal pay is vital for employers to remain compliant with UK employment law and to avoid potential claims of discrimination. The Equality Act 2010 imposes a clear duty on employers to ensure that men and women receive the same pay for doing the same or equivalent work (CIPD, 2024). This includes like work, work rated as equivalent, and work of equal value.
A potential issue arises if two male Health Care Assistants (HCAs) are promoted to grade B while female HCAs performing similar duties remain at a lower grade or are not considered for advancement. If the employer cannot offer a clear, non-discriminatory explanation, it may be classed as direct or indirect sex discrimination (ACAS, 2023).
The justification for differing pay cannot rest solely on the availability of additional funding, such as surplus money from a project. Funding sources do not exempt employers from complying with equal pay obligations (ACAS, 2024). If female HCAs meet the same criteria as those promoted but are overlooked, they may have grounds to bring an equal pay claim.
Employers should take practical steps to reduce legal risk and promote fairness. For example, Job evaluations using neutral, objective criteria will help ensure roles are assessed fairly. Ensure you offer clear promotion criteria based on merit and communicate them to all staff. Support transparency (Hastings, 2014) and carry out regular pay audits. This can uncover unjustified gaps and allow early correction.
Employers must also be mindful of legal exposure, if women can show they do work of equal value but are paid less or passed over for promotion, they may bring a claim. Successful cases can result in significant back pay and reputational damage (www.equalityhumanrights.com, 2020). To summarise, pay and promotion decisions must comply with the Equality Act 2010 and be based on objective, lawful factors and not gender or assumptions (Sutherland, 2021). A fair and consistent approach strengthens trust in the organisation and reduces the likelihood of disputes.
3.1
Understanding the potential for a constructive dismissal claim and the time limits for filing it is crucial when changes to working hours are involved (Duncan, 2024). The claim has arisen due to their employer’s actions making it impossible to continue in their role, due to a significant breach of contract. If an employee here can show that the employer violated an important term of the contract, they may have grounds for a constructive dismissal claim (ACAS, 2022).
The key question is whether the change was a unilateral decision the employee was not expected to accept (ACAS, 2022).
Relevant factors include:
Unilateral Changes: If the employee’s contract specifies certain working hours or there is an implied expectation of consistency, a significant, unilateral change without agreement could be a breach. For example, changing a fixed schedule without consultation might be unjustifiable (ACAS, 2019).
Inability to Continue: The employee must show that the change made it impossible to continue working, or that it forced them to resign. For example, if the new hours conflicted with family obligations, the employee might argue they could no longer perform the role (EmploymentSolicitor.com, 2020).
Reasonableness: Employers can change working hours if the contract allows flexibility or if the change meets business needs. If the radiographer’s contract permits flexible hours, or if the change was minimal, the claim may not succeed.
Failure to Consult: If the employer did not consult the employee before changing hours, this could support a constructive dismissal claim. Lack of consultation may be seen as unreasonable (GOV.UK, 2024).
Time Limits for Filing a Claim
An employee must submit a claim for constructive dismissal within three months from the date of resignation. This period begins when the resignation becomes effective, not when the issue occurred. Is this precisely correct? Add a reference
Breach of Contract Claim: If a grievance was raised before resignation, it could extend the time limit.
"Out of Time" Claims: If the claim is filed late, the Tribunal may dismiss it, though extensions are possible at their discretion (ACAS, 2022).
Key Considerations
To avoid a constructive dismissal claim, the Trust should review:
● The nature of the change in working hours.
● Whether the change was communicated and agreed upon.
● If the change breached the contract.
● Whether the radiographer had a chance to voice concerns before resigning.
Reviewing documentation related to the change and the employee’s contract is crucial. If concerns arise, seeking legal advice is recommended to assess the potential for a claim (Farmer, 2022).
It is essential to highlight the potential legal risks associated with the recent change to an employee’s working hours and to consider whether this situation could give rise to a constructive dismissal claim.
Constructive dismissal arises when an employee resigns in response to a serious breach of contract by their employer (Duncan, 2024). In this case, the alteration of the radiographer’s hours could be viewed as a breach if it was imposed without their agreement and significantly changed the terms of their employment (ACAS, 2022).
If the employee’s contract outlines fixed hours or has been a consistent pattern over time, changing their schedule without consultation could be considered a breach of the implied duty of mutual trust and confidence (ACAS, 2019). For example, if the revised hours create difficulties with caring responsibilities, the employee may feel they can no longer reasonably continue.
That said, the situation may be different if the contract allows for flexibility or if the change is minimal and linked to a genuine business need. A tribunal would likely consider whether the employee had an opportunity to raise concerns (gov.uk, 2012), whether they were appropriately consulted, and if any alternatives were explored.
As a rule, employees must submit a claim for constructive dismissal within three months, minus one day from the resignation date. This time limit may be extended if a formal grievance was submitted before they left, though such extensions are not automatic (ACAS, 2022).
To manage the risk, it would be sensible to review the terms of the contract, the nature and scale of the change, and any records of communication with the employee. If the resignation came without warning, that may further complicate the matter. In such cases, seeking advice from HR or legal specialists would be advisable to fully assess potential liabilities (Farmer, 2022).
3.2
Ensuring compliance with redundancy law is essential to minimise legal risks, failure to follow proper procedures can lead to claims like unfair dismissal or failure to consult (Bloor, 2024) Inevitably leading to elevated expenses, contradictory to the business need for fifty redundancies. 
Consultation is critical in redundancy processes. Two types are required:
Individual Consultation: This must be conducted with each affected employee, discussing reasons for redundancy, selection criteria, and potential alternatives. Employees must have time to provide feedback and suggest alternatives.
Collective Consultation: If twenty – ninety-nine employees are at risk of redundancy, as in this instance, within 90 days, collective consultation is required. It must begin at least 30 days before redundancies. In a case where one hundred or more employees are at risk, this process must begin 45 days before. Failure to consult collectively can lead to compensation claims (ACAS, 2020).
It must be kept in mind that consultation must be genuine, allowing employees to contribute to potential alternatives as part of your restructure efforts. In addition, clear, fair, and non-discriminatory selection criteria must be used when redundancies are necessary. For example:
· If performance is a factor, it should be based on clear, documented evidence, not personal opinions, to prevent discrimination claims.
· Before making redundancies, we must explore redeployment options within the organisation (Legal Foundations, 2024).
Employees with at least two years of continuous service are entitled to statutory redundancy pay. The amount depends on the employee’s service length, age, and weekly earnings. They must also receive notice of redundancy, with notice periods based on service length:
1-2 years: at least one week.
2-12 years: at least two weeks.
Over 12 years: at least three weeks (GOV.UK, 2012).
To prevent unfair dismissal claims, ensure that:
· Redundancy is based on genuine business needs.
· Selection criteria are applied consistently.
· Employees are properly consulted.
· Redeployment options are explored.
Allow adequate time for consultation and decision-making. Rushing the redundancy process, especially in cases of collective consultation, can result in legal non-compliance.
In conclusion, redundancy should be managed fairly and in compliance with the law, with proper consultation, objective criteria, and consideration of alternative roles (Pitts, 2024). Non-compliance could expose the organisation to significant legal risks.
3.3
As you move forward with the merger negotiations, it is essential to have the correct considerations at every step. Consider the rights of employees impacted by the merger, especially those covered by the Transfer of Undertakings (Protection of Employment) (TUPE) Regulations (ACAS, 2021). TUPE protects employees when a business or part of a business is transferred to a new employer, (Suff, 2023) such as in this merger where our Trust's pharmacy operations would integrate with a neighbouring Trust.
Under TUPE, employees assigned to the transferring pharmacy operation will automatically transfer to the new employer (our Trust). However, their terms and conditions, including salary, benefits, and service/holiday entitlements remain unchanged. No new contracts are necessary, and employee consent is not required (ACAS, 2021). Changes to these terms are only allowed for economic, technical, or organisational reasons as per TUPE guidelines (Gov.uk, 2024)
Both the current and new employers must inform and consult with affected employees (or their representatives, such as trade unions) before the transfer. This consultation must cover:
· Potential changes to roles, locations, or business structure. Consultation must be timely and meaningful, allowing the new employer to consider employee feedback.
· Employees can object to the transfer, and if they choose to resign, as long as the business conducts themselves within the law, they will not be entitled to redundancy pay. However, if dismissed due to the transfer, it is considered an unfair dismissal, and they can seek redress (William, 2025).
Dismissals directly caused by the TUPE transfer are usually considered automatically unfair unless justified by economic, technical, or organisational reasons. Post-merger redundancies must be based on legitimate business needs, not solely due to the transfer.
TUPE protects employees' pension rights under the original employer’s scheme. The new employer is not required to continue the same scheme but must offer a comparable one. Changes to pension schemes must be explained during consultation (Morris & Morris, 2025).
Any changes to working conditions after the transfer must be justified by economic, technical, or organisational reasons and should not bypass TUPE protections.
The new employer inherits responsibility for any liabilities related to transferred employees, including claims or disputes arising before the transfer (Gov.uk, 2024).
Employees in the pharmacy operations will automatically transfer with unchanged terms. Pre-transfer consultation is required, and employees will retain pension rights. Dismissals related to the transfer are unfair unless justified. Post-transfer changes must be valid and properly consulted.
4.1
Under the Working Time Regulations 1998, all workers, including casual or zero-hours employees, are entitled to a minimum of 5.6 weeks of paid holiday annually (28 days for full-time employees). For staff with variable hours, such as nurse bank workers, holiday pay should reflect the actual hours worked (ACAS, n.d.).
For casual or zero-hours employees, holiday pay is based on their actual earnings, not a fixed salary. This is calculated by adding the total earnings from the past 12 weeks and divide by twelve to find the average weekly earnings. (Peninsula Group, 2020). Multiply the average weekly earnings by 12.07% (5.6 weeks of holiday is 12.07% of the working year) (GOV.UK, 2020).
This accrued holiday pay can then either be added to their regular pay or paid out as a lump sum when they take holiday. Overtime and additional payments, for example for unsocial hours should be included in the calculation of average weekly pay, as these contribute to the worker’s total earnings.
Since nurse bank workers often work irregular shifts, careful tracking of their hours is necessary to ensure fair calculation of holiday pay. (GOV.UK, 2024).
Example Calculation: If a nurse bank worker earned £2,750 over 12 weeks, their average weekly earnings would be £2,750 ÷ 12 = £229.17. The holiday pay would be £229.17 × 12.07% = £27.66. This amount should either be added to the next pay slip or paid separately.
If a worker does not take their holiday, they can carry it over. If they leave employment, any unused holiday must be paid out. By following the above steps, you can be confident you are calculating the pay fairly and lawfully. 
4.2
Both maternity leave and shared parental leave offer important benefits but differ in many ways, so here is a breakdown to help you decide.
Maternity leave provides job protection and time off for the mother after childbirth. Available to women employed at the time of childbirth, regardless of length of service. It allows up to 52 weeks (26 weeks Ordinary Maternity Leave (OML) and 26 weeks Additional Maternity Leave (AML) (GOV.UK, 2013).
Pay consists of 90% of average weekly earnings for the first 6 weeks. This is then followed by Statutory Maternity Pay (SMP) of £184.03 per week (or 90% of average earnings, whichever is lower) for the following 33 weeks, (some companies can offer an additional OMP provision).
You must inform your employer at least 15 weeks before your due date and are guaranteed to return to the same or equivalent position after leave (CIPD, 2022).
Maternity leave offers job security and financial support during the first 6 weeks (90% pay) and provides time to recover and bond with the baby.
On the other hand, shared parental leave (SPL) allows both parents to share time off following the birth of a child, offering flexibility.
Both parents must meet specific criteria and the mother must take at least 2 weeks of maternity leave before sharing the rest. It allows up to 50 weeks then from here. 
Statutory Shared Parental Pay (ShPP) of £184.03 per week (or 90% of average earnings, whichever is lower) for up to 39 weeks.
Parents can split the leave into blocks and decide when to take it, 8 weeks’ notice is required for both parents, with the mother ending maternity leave before starting ShPP.
ShPP offers flexibility in dividing time off between parents and an opportunity to balance childcare and work responsibilities.
Key Differences:
	Feature
	Maternity Leave
	Shared Parental Leave

	Eligibility
	For the mother only.
	Both parents must meet eligibility.

	Duration
	52 weeks total (26 weeks OML, 26 weeks AML).
	Up to 50 weeks (after 2 weeks of maternity leave).

	Pay
	First 6 weeks at 90% pay, followed by SMP.
	First 6 weeks at 90% pay, followed by ShPP.

	Flexibility
	Fixed leave period for the mother.
	Flexible – can be shared between both parents.

	Job Protection
	Job protected for mother.
	Job protected for both parents.

	Notice
	15 weeks’ notice for maternity leave.
	8 weeks’ notice for ShPP, after 2 weeks of maternity leave.


If you prefer more time to recover after childbirth and have financial support upfront, maternity leave might be better. If both you and your partner want flexibility and to share caregiving responsibilities, ShPP could be the right choice. Your decision will depend on how much time off you both want and how you would like to balance work and childcare (CIPD, 2024).
4.3
In the UK, employees who have worked continuously for at least 26 weeks are legally entitled to request flexible working arrangements, such as working from home, changing their hours, or altering their work patterns. This right is protected under the Employment Rights Act 1996 and the Flexible Working Regulations (GOV.UK, 2024). 
Employees have the right to request flexible working, but it is not an automatic entitlement. The request needs to be reviewed and considered. If the officer has met the employment duration requirement, she is eligible to request working from home (CIPD, 2024). 
You must review the request fairly and respond within three months. The decision should be based on the impact of the request on the business, considering operational needs (ACAS, 2023). While you are not required to approve the request, any refusal must be based on valid business reasons, such as: 
Increased costs. 
Difficulty in redistributing work. 
Inability to recruit additional staff. 
Negative impact on service quality. 
Insufficient work during proposed hours. 
Planned structural changes. 
It is good practice to acknowledge the request in writing and arrange a meeting to discuss the details. Evaluate if the employee’s role can be performed from home three days a week, considering work nature, collaboration needs, and service delivery impact. 
If the arrangement is not feasible, explain the decision with clear business reasons. While you have the right to refuse, it is essential to communicate the rationale and reference valid reasons. 
Employees can appeal the decision, so ensure there is a fair process for handling appeals. If unsure about the arrangement’s impact, consider a trial period. This allows you to evaluate its effects on operations and reassess after a few months. If full remote work is not possible, explore hybrid or adjusted hours as alternatives to provide flexibility without compromising service quality. 
While you are not obligated to grant the request if there are valid business reasons, clear communication and fairness are crucial to maintaining a positive work environment and morale (Team, 2019). 
In the UK, employees who have worked continuously for at least 26 weeks are legally entitled to request flexible working arrangements, including changes to working hours or location. This right is covered under the Employment Rights Act 1996 and the Flexible Working Regulations (GOV.UK, 2024). While the officer has a legal right to make the request, this does not mean the request must be granted. You are required to consider it reasonably and decide based on the needs of the business.
As a manager, it is understandable to be concerned about how this request might affect the wider team. Flexible working can affect how the team functions, especially in roles where staff need to be on-site or work closely with others. It may also impact how tasks are shared and how services are delivered. If other team members are already stretched, approving a request for remote work could create additional pressure or lead to a sense of unfairness (CIPD, 2024). These concerns are valid and should be considered as part of your decision-making process.
The law allows you to refuse a flexible working request if there are genuine business reasons. These can include increased costs, difficulties in covering the work, an adverse effect on the ability to meet customer demand, or an impact on team performance (ACAS, 2023). Suppose you feel that the officer’s proposal to work from home three days a week would negatively affect the team's effectiveness or morale, In that case, this can be a justified reason for refusal, provided you explain it clearly.
Before making a final decision, it may be helpful to meet with the officer to explore other options. For example, could a hybrid model or different working pattern offer more flexibility without compromising the team's needs? You could also consider a temporary trial to assess the impact. This will show your willingness to support the employee while protecting service delivery and team cohesion.
Whatever the outcome, it is critical to respond within three months, provide clear reasons if you decline the request, and ensure the process is fair (Ico.org.uk, 2024). This meets legal requirements and helps maintain trust within your team.
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