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TASK DESCRIPTION



“The essence of a construction contract is that a contractor agrees to supply work and materials for the erection of a defined building or other works for the benefit of the employer” (Uff, 2013, p265).

Task
Outline the reasons why contracts are critical for construction projects.  There should be information provided on the potential issues that can arise if a contract is not fully discharged.

Outline and clearly example the essential elements of a contract, using case law as necessary.  

You should then imagine that during construction, certain issues arise.  Discuss and clearly example with case law, the relevant areas of law that are covered by the issues outlined below, and the ramifications for the contracted parties in each case:
· Contractors decide to burn waste on-site without a license
· The site is broken into and materials are removed / disturbed
· Whilst the site is broken into, the perpetrator injures themselves
The word count for the work is 2000 +/-200 words; tabulated information and references are excluded from this.  Please include your word count on the front cover sheet.

GUIDANCE FOR STUDENTS IN THE COMPLETION OF TASKS

[bookmark: _Hlk485816219]The work should be structured as a professional report, clearly covering each of the areas outlined above; guidance will be provided within lectures.  Case law must be utilised; there must be demonstration of understanding in relation to the case law applied and the area of law it applies to.  As the word count must also be adhered to, please be creative in presentation of the work.  All the information necessary to complete this task has been covered within lecture sessions; therefore, please refer to lecture material first to devise an outline answer.  It is expected that the areas of law covered carry equal weighting in relation to the word count. 
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This section details the assessment criteria. The extent to which these are demonstrated by you determines your mark. The marks available for each criterion are shown. Lecturers will use the space provided to comment on the achievement of the task(s), including those areas in which you have performed well and areas that would benefit from development/improvement.
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	Student Self Evaluation Form 

	Student name:
	
	Student P  Number
	

	Programme:
	
	Year of programme 
	

	Assignment Title:
	



This section repeats in brief the common assessment criteria detailed on previous pages. The extent to which these are demonstrated by you determines your mark. Using these criteria, tick the box that best indicates the level of achievement you feel you have achieved with regard to each of them. 


Page 6 of 14

	Common Assessment Criteria Applied
	Level of Achievement

	
	
REFER
	
3rd
	
2:2
	
2:1
	
1st
	
1st

	
	OUTRIGHT FAIL
	UNSATISFACTORY
	SATISFACTORY
	GOOD
	VERY GOOD
	EXCELLENT
	EXCEPTIONAL

	1. Research-informed Literature 
	0-29%
	30-39%
	40-49%
	50-59%
	60-69%
	70-79%
	80-100%

	
	
	
	
	
	
	
	

	2. Knowledge and Understanding of Subject
	0-29%
	30-39%
	40-49%
	50-59%
	60-69%
	70-79%
	80-100%

	
	
	
	
	
	
	
	

	3. Analysis and Evaluation
	0-29%
	30-39%
	40-49%
	50-59%
	60-69%
	70-79%
	80-100%

	
	
	
	
	
	
	
	

	4. Practical Application and Justification
	0-29%
	30-39%
	40-49%
	50-59%
	60-69%
	70-79%
	80-100%

	
	
	
	
	
	
	
	

	5. Skills for Professional Practice 
	0-29%
	30-39%
	40-49%
	50-59%
	60-69%
	70-79%
	80-100%

	
	
	
	
	
	
	
	


 
	PLEASE COMMENT ON AREAS IN WHICH YOU FEEL THAT YOU HAVE PERFORMED WELL 
	PLEASE COMMENT ON AREAS YOU FEEL THAT YOU NEED TO DEVELOP

	

	




	Student’s Name
	
	Date
	

	Student’s Signature
	











Thomas Burridge



Module: Law for the Built Environment


Assignment 1


Assignment Title: Legal issues within construction projects 



Due Date: 11.01.18



Lecturer: Lara Hopkinson



Student no: P148391
[bookmark: _GoBack]



Words – 2197 (excluding references)














[bookmark: _Hlk502940758]Introduction


Sorting legal issues in construction projects in a general and specific principles of contract law, and principles of contractual interpretation, towards solving legal problems arising under construction contracts, taking account of statutory and common law rights, duties and liabilities conferred or imposed upon the parties to a construction contract. 

Part of common law, consisting of judgments given by higher (appellate) courts in interpreting the statutes (or the provisions of a constitution) applicable in cases brought before them. Called precedents, they are binding on all courts (within the same jurisdiction) to be followed as the law in similar cases. Over time, these precedents are recognized, affirmed, and enforced by the subsequent court decisions, thus continually expanding the common law. In comparison, statute law is the body of acts enacted by a legislature, and civil law does not recognize any precedent. Also called judge-made law.

In construction it is extremely important for the contract administration system on a project to manage the documents forming the contract efficiently. The contract documents should reflect any changes that have introduced to the tender documents as a result to tender clarification and negotiations between parties. 
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Why are contracts critical for construction projects?

The construction contract is a critical component to every construction project. And, unfortunately, construction contracts can be long documents understood only by attorneys. This generally means that the contract, rather than clarifying the work agreement and making things simple, becomes the issue around which disputes revolve and the battleground on which payment disputes are fought.
In the construction industry, contracts serve many purposes. The main purposes are to outline the rights and duties of all parties involved in the contract, and to allocate the risk between those parties. 
The key distinction between a contract that is in writing and one that is not is what terms control or define the parties' agreement.  In the case of a well-written contract, the written terms carefully and clearly define the parties' agreement, their expectations, and their respective risks and obligations.  With a mere oral contract, there are no written terms and the terms that control is defined by the parties' oral discussions or negotiation correspondence (and, in the case of a dispute, the parties will invariably not agree on what those discussions were), the course of performance of the contract (i.e., how have the parties performed the project work prior to a dispute), and the limited default rights applicable by operation of law.


Discharge of a contract

Contracts can be discharged - the following 4 groups can determine them:

1. Performance – both parties have successfully completed their contractual obligations.

2. Breach – a breach of contract can give the innocent party the right to abandon the contract and therefore claim damages relating to the breach.

3. Agreement – both parties agree to end the contractual agreement.

4. Frustration – this relates to an unforeseen change in circumstance for either party for not allowing them to complete the obligation – in this circumstance neither party can sue for breach.
[bookmark: _Hlk502999980]






















Elements of a Contract

When does a contract exist?

A contract exists when a party files a suit claiming a breach of contract, the first question the judge must answer is whether a contract existed between the parties. The complaining party must prove four elements to show that a contract existed:

1. Offer - One of the parties made a promise to do or refrain from doing some specified action in the future.


2. Consideration - Something of value was promised in exchange for the specified action or nonaction. This can take the form of a significant expenditure of money or effort, a promise to perform some service, an agreement not to do something, or reliance on the promise. Consideration is the value that induces the parties to enter into the contract.
The existence of consideration distinguishes a contract from a gift. A gift is a voluntary and gratuitous transfer of property from one person to another, without something of value promised in return. Failure to follow through on a promise to make a gift is not enforceable as a breach of contract because there is no consideration for the promise.


3. Acceptance - The offer was accepted unambiguously. Acceptance may be expressed through words, deeds or performance as called for in the contract. Generally, the acceptance must mirror the terms of the offer. If not, the acceptance is viewed as a rejection and counteroffer.
If the contract involves a sale of goods (i.e. items that are movable) between merchants, then the acceptance does not have to mirror the terms of the offer for a valid contract to exist, unless:
(a) the terms of the acceptance significantly alter the original contract; or 
(b) the offeror objects within a reasonable time.

When the complaining party provides proof that all of these elements occurred, that party meets its burden of making a prima facie case that a contract existed. For a defending party to challenge the existence of the contract, that party must provide evidence undermining one or more elements.

4. Mutuality -The contracting parties had “a meeting of the minds” regarding the agreement. This means the parties understood and agreed to the basic substance and terms of the contract.


5. Formalities -The contract must meet any standards set out in statute for it to be legally binding.
The most common issue being that contracts for a transfer of an interest in land need to be in writing. An oral contract for sale of land in Australia will not be enforceable, variations of a contract for sale of land should be in writing also.

6. Certainty - A contract must be sufficiently certain and sufficiently complete to properly identify the rights and obligation of both parties. All of the relevant matters necessary to give practical effect to the agreement need to be completed and there should be sufficiently certain timeframes for performance of each key obligation.
Reasons that a court may find a contract void for uncertainty could be indefinite timeframes, missing a key issue (such as who must pay a particular large cost), vague conditions that allow one party to avoid their promise or inclusion of an “agreement to agree” where the parties do not resolve an issue at the time of contract, include a clause to say they will agree it closer to completion and then fall out over the terms of that condition.



Tort Law

The law of tort is mostly to be found in the common law, but there are some important statutes.  Tort can be defined as a civil wrong, independent of contract; or as a breach of a legal duty owed to persons generally.  Negligence is by far the most important of torts, for several reasons.  It forms the cause of action in most cases brought in tort; its scope is very wide; and it may also be an element in liability for other torts. Uff J 2013 Construction Law 13th Ed London – Page 429
In tort law, a claim can only be successful if all the following questions are established:

1) Was there a duty of care?

Within this element there are three further requirements necessary to proceed
· There must be reasonable foreseeability of the loss 
· It must be just and reasonable that the duty should exist
· There must exist a sufficient relationship of proximity between the defendant and plaintiff
The classic test as to when a duty of care might arise was stated in the leading case was Donoghue v Stephenson (1932).  The manufacturer of ginger beer was held to owe a duty to the ultimate consumer, who found a decomposing snail in the empty bottle.  The consumer could not sue in contract as the ginger beer had been purchased by a friend and in any event the default was that of the manufacturer not the seller, the case was held “the rule that you are to love your neighbour becomes in law, you must not injure your neighbour.” Uff J 2013 Construction Law 13th Ed London – Page 430

2) Was there a breach of duty?

If a duty of care exists it is necessary to establish a breach of that duty.  The standard level of care required is that of a ‘reasonable man.’  This is a legal abstraction which represents a person who weighs up the circumstances, considers the characteristics of the persons endangered, takes greater care when there is greater danger and never loses their temper.  Uff J 2013 Construction Law 13th Ed London – Page 438

The action by the plaintiff must fall below the basic standard level of care in order to be liable for the negligence.  Hopkins, L, 2016, Law the built environment M4X01311 – Notes week 7 - University of Wales Trinity St. David, Unpublished


Case example Paris v Stepney (1951) AC367:

Due to a previous eye injury sustained in the war, the claimant only had sight in one eye.  Working as a garage hand a sliver of metal entered his sighted eye causing him to become completely blind.  The employer failed to provide the worker with safety goggles claiming that they did not provide workers with goggles and therefore was no breach of duty.  The case was held as a clear breach of duty the employer should have provided goggles as the seriousness of harm to him would have been greater than that of workers with sight in both eyes.  The owed duty is to that of the claimant not to a class of person.  http://www.e-lawresources.co.uk/Paris-v-Stepney.php


3) Was there damage caused by the breach?
 The injury to the claimant must have been caused by the defendant’s act and the damage must not be too remote.  In a very clear case the court may apply the maxim ipsa liquitur (the thing speaks for itself).  This was the case in Drake v Harbour White 2008.  A house owner had vacated her house to allow access for electricians carrying out rewiring.  When the house burnt down overnight the court was satisfied that although the claimant could not demonstrate the mechanism leading to the fire it was evident that the defendants were complicit in the activities which caused the fire. Uff J 2013 Construction Law 13th Ed London – Page 438


Scenarios 

1. A contractor decides to burn waste on-site without a license.


1)	Was there a duty of care?  Yes, there was a duty of care, for the contractor to a permit for burning waste on site and also for them to apply with the regulations on burning. Waste exemption: D7 burning waste in the open is needed for this type of work. https://www.gov.uk/guidance/waste-exemption-d7-burning-waste-in-the-open 
2)	Was there a breach of duty of care?  Yes, failure to maintain a permit and license to burn waste on site. a failure to implement these procedures, gave the contractor a below standard level of care expected from other clients
3)	Was there damage/injury – No injuries recorded but could of cause harm to the men burning the waste if not equipped with the correct PPE and also caused air pollution for the surrounding homes. 



Case law 

On 6 February 2014, Chelmsford Magistrates’ Court ordered three waste offenders to pay a combined total of £23,900 after they pleaded guilty to illegal waste incineration activities at a site in Upminster, Essex, contrary to the Environmental Permitting (England and Wales) Regulations 2010 and the Environmental Protection Act 1990.
https://app.croneri.co.uk/feature-articles/case-report-convictions-waste-burning-offences 


Scenario 2 

2. The site is broken into and materials are removed / disturbed.


1) [bookmark: _Hlk503026426]Was there a duty of care?  Yes, there was a duty of care, for the contractor to supply security and safe guide their compound area so this type of event would not happen. This will also be states in the contract documents before the contractor sets up on site 
2) Was there a breach of duty of care?  Yes, failure to keep the equipment / materials in safe secure areas – a failure to implement these procedures, gave the contractor a below standard level of care expected from the Client. The contractors will have a to the charge for the distribution. 
3) Was there damage/injury – no injury occurred. Damage to fencing and gates. Cost to replace lies with the contractor!

Scenario 3

3. Whilst the site is broken into. The perpetrator injuries themselves


1) [bookmark: _Hlk503025986]Was there a duty of care?  No, there was no duty of care, the person who broke into the site was not an employee of the contractor, making the person having no duty of care the site and causing the Injury.
2) Was there a breach of duty of care?  No, the person who broke into the site was not an employee causing no breach of duty against the contractor and also the injury obtained.
3) Was there damage/injury – yes there was an injury as a direct result of the intruder’s act 
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