
[bookmark: _Hlk34387596][image: A black and grey logo

Description automatically generated]



	

	Advanced Stage 
Module 1: Dispute Resolution




Sample Assessment Materials
Paper 1
Notes:
Tutor Version – 2024/2025



SECTION A (30 marks)

Question 1 
Module Reference: 1- Establishing the cause of action

[bookmark: _Hlk39579109]Which of the following is an accurate statement about causes of action?

· A: A cause of action must be derived from statutory law
· B: A cause of action is derived only from the common law
· C: A cause of action enables an injured party to seek a legal remedy – CORRECT
· D: Separate proceedings are necessary for each cause of action

Explanation: C is the only accurate statement about causes of action. A and B are not accurate as a cause of action may be derived from the common law and from statutory law. D is not accurate as it is not true to say that separate proceedings are necessary for each course of action and causes of action may be pleaded in the alternative.


Question 2
Module Reference: 2 - Limitation 

You are explaining the issue of proceedings to your client. Limitation is just about to expire in the client’s claim for personal injuries.

What is the correct explanation to give to the client about the distinction between the date upon which proceedings are started and the date upon which they are brought?

Proceedings are started when the court

· A: issues the claim form, but if the claim form is received by the court on a date earlier than the date of issue, the claim is brought on the earlier date – CORRECT
· B: issues the claim form and are brought when the claim form is served on the defendant
· C: receives the claim form but are brought when the claim form is issued
· D: receives the claim form and brought when the claim form and particulars of claim are served on the defendant

Explanation - A is the only correct answer. See CPR 7. 2(1) and PD7A para 5.1: Proceedings are started when the court issues the claim form at the request of the claimant (see rule 7.2) but where the claim form as issued was received in the court office on a date earlier than the date on which it was issued by the court, the claim is ‘brought’ for the purposes of the Limitation Act 1980 and any other relevant statute on that earlier date. For this reason, all of the other options are wrong as they show a misunderstanding of the rule.


Question 3
Module Reference: 3 - Funding 

In a personal injury claim, the maximum success fee which can be applied under a conditional fee agreement is subject to a percentage cap on damages. 

What is the percentage cap?

· A: 25% – CORRECT
· B: 50%
· C: 75%
· D: 100%
[bookmark: _Hlk39579125]
Explanation - A is the only correct answer under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) which amends the relevant sections of the Courts and Legal Services Act 1990.


Question 4 
Module Reference: 4 - Obtaining pre-action remedies and information 

In a highway tripping claim, a letter of claim is written to the highway authority requesting records of inspection, maintenance, complaints and accidents. In its letter of response, the highway authority denies liability but does not disclose any of the requested documents.  

What step should be taken to obtain disclosure of the requested documents?

· A: Issue proceedings and make an application for specific disclosure of the documents
· B: Issue proceedings as the documents will be disclosed by way of standard disclosure
· C: Make an application for pre-action disclosure – CORRECT
· D: Make an application for specific disclosure of the requested documents

Explanation - C is the best answer as these are standard documents which are part of the suggested disclosure for Highway claims, and where a defendant denies liability, it should disclose the documents upon which it relies. For this reason, the best course of action is not to issue proceedings as this may be a costly error for the claimant in the event that the defendant’s denial of liability is substantiated by their documents. There is no provision pre-action to make an application for specific disclosure of the requested documents.


Question 5
Module Reference: 5 - The overriding objective and resolving a dispute without litigation 

The court must further the overriding objective by actively managing cases. 

Which of the following is an example of active court management? 

· A: An order scheduling a case management conference at which the judge will advise the parties how they should settle the dispute
· B: An order specifying the issues which need full investigation and disposing summarily of the others – CORRECT
· C: An order requiring the parties to serve witness evidence in relation to the issues which need full investigation
· D: An order requiring the parties to settle the whole or part of the claim

Explanation - B is the correct answer (CPR1.4(c)). In respect of A and D the court will actively manage the case by encouraging the parties to use ADR or help the parties to settle the whole or part of the case but will not advise the parties how to settle the dispute  or require the parties to settle the dispute even though the court may now order a stay in order to facilitate the possibility of settlement (Churchill v Merthyr Tydfil). In respect of C, although the court can control the evidence which it wishes to hear at trial, the court will not direct what witness evidence is to be served in the first instance. 


Question 6 
Module Reference: 6 – The Court’s case managements powers and costs

At the conclusion of a fast-track trial, in which the claimant is successful, what is generally the most likely outcome in respect of recovery of costs, and how those costs are to be assessed?

The claimant

· A: may recover costs from the defendant and costs may be subject to summary assessment on the standard basis – CORRECT
· B: will recover costs from the defendant and costs must be subject to summary assessment on the indemnity basis
· C: will recover costs from the defendant and costs must be subject to detailed assessment on the standard basis
· D: may recover costs from the defendant and costs must be subject to detailed assessment on the indemnity basis

Explanation - A is the correct answer as costs are always within the discretion of the court and, although the court may make an order which follows the general rule that the unsuccessful party pays the costs of the successful party, the court may make a different order (Part 44). As to assessment, the general rule is that the court should make a summary assessment of costs at the conclusion of the trial but this is discretionary and the court may not do so. For these reasons, options B, C and D are wrong. 


Question 7 
Module Reference: 7 – Damages and Entitlement to and calculation of claims for interest 

What is the correct advice to give to a client about the applicable rate of interest, if any, on damages for past loss of earnings continuing from the date of the injury to the date of trial?

· A: 2%
· B: 3% – CORRECT
· C: 6%
· D: 8%

Explanation – B is correct as it is the rate of interest for special damages for long-term continuing loss from the date of injury to the date of trial. [A] is the rate of interest permitted on general damages for pain suffering and loss of amenity; [C] is the rate of interest for special damages for short term loss payable with reference to the rate on the court special account calculated from the date of loss to the date of trial; [D] is the rate permitted on judgment debts.



Question 8 
Module Reference: 8 – Preparing and issuing a Part 7 claim 

On Monday 6 April, a claim form is personally served on Esther by handing it to her at her home address. 

On what date is the claim form deemed to have been served? 

· A: Monday 6 April
· B: Tuesday 7 April
· C: Wednesday 8 April – CORRECT
· D: Thursday 9 April
 
Explanation – C is the only correct answer – CPR 6.14 provides that a claim form served within the United Kingdom is deemed to be served on the second business day after completion of the relevant step under rule 7.5(1) which relates to service of the claim form. This is the case even though the claim form is served personally. The second business day is 8 April. 



Question 9
Module Reference:  9 -The defendant’s response

You act for the claimant. The defendant is served personally with a claim form, particulars of claim and a response pack on Wednesday 1 April at 5.30pm. The defendant files an acknowledgment of service on Monday 13 April. 

What is the earliest date you should note in your diary as the date upon which the claimant can obtain judgment in default should the defence not be served?

· A: 15 April
· B: 27 April
· C: 29 April
· D: 1 May – CORRECT

Explanation – D is the correct answer. Where personal service of a particulars of claim (a document other than a claim form) takes place after 4.30pm on a business day it will be deemed served the next business day (CPR6.26). A defendant has 28 days from the service of the particulars of claim to file a defence where acknowledgment of service has been filed (CPR 15.4(1)(b)). Judgment in default may be obtained once the 28-day period has expired (CPR 12.3(2)). Judgment in default of defence can be obtained on the 29th day: 1 May. The other dates are all incorrect as they do not follow the rules and misapply the number of days permitted to serve the defence.

Question 10
Module Reference: 10 - Focus on statements of case 

Which of the following correctly describes the documents required to be verified by a statement of truth, and who should sign it?

A statement of case

· A: and a witness statement must be verified by a statement of truth which may be signed either by the party or by their legal representative
· B: must be verified by a statement of truth, which may be signed either by the party or their legal representative, and a witness statement must be verified by a statement of truth which must be signed by the witness – CORRECT
· C: must be verified by a statement of truth signed by the legal representative; a witness statement must be verified by a statement of truth signed by the party for whom the witness is to be called
· D: must be verified by a statement of truth which must be signed by the party’s legal representative; a witness statement must be verified by a statement of truth signed by the witness

Explanation - B is correct as a statement of case and a witness statement are both documents which must be verified by a statement of truth. However, although the statement of case may be verified either by the party or their legal representative, a witness statement must be verified by the witness themselves. For this reason, A, C and D are incorrect statements. 


Question 11 
Module Reference: 11 - Case management 
For what length of time may proceedings be stayed following a request in the Directions Questionnaire?

· A: 14 days
· B: As long as is required by the parties to achieve settlement
· C: One month – CORRECT
· D: Three months

Explanation - C is the correct answer, and this is made clear on the Directions Questionnaire and in line with the provisions of part 26. The other options are incorrect.  




Question 12
Module Reference: 12 – Evidence 

Which of the following is a general rule about the evidence of witnesses?

· A: Witnesses must be over the age of 18
· B: Any fact which needs to be proved is to be proved at trial by a witness’s oral evidence given in public – CORRECT
· C: Witnesses must be independent, that is, not known to the party who relies upon them
· D: Witnesses need not be called to give evidence at trial as long as their witness statement has been served

Explanation – B is the only correct answer as A, C and D are incorrect. There is no requirement that a witness must be over the age of 18 or that they must not be known to the party (A and C). For D, a witness statement which has been served will stand as the witness’s examination in chief at trial, but they must still be called to give evidence as the general rule is that any fact which needs to be proved is to be proved by the witness’s oral evidence and the opponent may wish to cross-examine the witness on their evidence. 



Question 13 
Module Reference: 13 – Expert Evidence 

In a claim allocated to the fast track, a claimant is uncertain about the findings of a single joint expert and wishes to ask questions of the expert to clarify the report. 

What is the best step for the claimant now to take?

· A: Agree with the defendant the questions which are to be put to the expert to clarify the report
· B: Apply to the court for the expert to give evidence at trial so that he may be cross-examined
· C: Request a meeting with the expert to discuss the report’s findings within 28 days of service of the report
· D: Put written questions to the expert within 28 days of service of the report to clarify any aspects about which she is uncertain – CORRECT

Explanation – D is the right answer as it will enable the claimant to receive the clarification which she needs. A, B and C are not the best answers as there is no need for the questions to be agreed with the defendant beforehand; it is unlikely in a fast track claim that a single joint expert would be permitted to give evidence at trial or that the application would succeed unless questions had first been put to the expert; and there is no need to go to the expense and time of arranging a meeting when written questions can be put which may clarify matters.


Question 14
Module Reference: 14 - Disclosure 

In the context of standard disclosure, which of the following correctly describes a disclosure statement?

· A: A statement made by the party disclosing the documents, setting out the documents in respect of which the party claims a right to withhold inspection and those which are no longer in the party’s control
· B: A witness statement, accompanying the list of documents, setting out the documents in respect of which the party claims a right to withhold inspection and those which are no longer in the party’s control
· C: A list of documents identifying the documents in respect of which the party claims a right to withhold inspection and those which are no longer in the party’s control
· D: A statement made by the party disclosing the documents setting out the extent of the search that has been made and certifying that he understands the duty to disclose documents and that that duty has been carried out – CORRECT

Explanation - D is the only correct answer as it correctly describes a disclosure statement and for that reason answers A, B and C are wrong. 



Question 15
Module Reference: 15 - Interim applications 

Which of the following is a correct general statement about interim applications? 

· A: If an order has been made following an application made without notice the court will always set it aside
· B: If the applicant does not attend the hearing of an application, the court will strike out the application
· C: An application notice must be served as soon as practicable and in any event at least three days before the hearing – CORRECT
· D: An applicant must always include within the order sought that they will pay the costs of the application

Explanation - C is the only correct answer as it is the requirement under CPR 23.7. For A, although orders can be made without notice, either upon application or by exercise of the court’s own powers, it is not true to say that such an order will always be set aside as that will depend upon the circumstances of the case. For B, it is not true to say that if the applicant does not attend the hearing of an application the court will strike out the application. The court may proceed in the absence of the applicant and make such order as is appropriate which may include allowing the application. For D, it is not true to say that an applicant must always include within the order that they will pay the costs of the application. Costs are always in the discretion of the court and although an application should include provision for costs to be paid it does not necessarily follow that in all circumstances the applicant should pay the costs of the application particularly if the application has been necessary as the other side has defaulted. 




Question 16
Module Reference: 16 - Focus on discontinuance, negotiation and settlement before trial

One month before trial in a claim with a value of £40,000, a claimant makes a valid Part 36 offer in the sum of £30,000 which was not accepted by the defendant. No further offers were made by either party. At trial, the claimant is awarded judgment in the sum of £35,000.

Unless it considers it unjust, and ignoring any additional amount to which the claimant is entitled, what order should the court make in these circumstances? 

· A: The court should award the claimant interest on the sum of £40,000 at a rate not exceeding 8% above base rate from the date of the offer, costs on the indemnity basis from that date and interest on those costs at a rate not exceeding 8% above base rate
· B: The claimant should be awarded interest on the sum of £30,000 at a rate not exceeding 10% above base rate from the date of the offer, costs on the indemnity basis from that date and interest on those costs at a rate not exceeding 10% above base rate
· C: The claimant should be awarded interest on the sum of £35,000 at a rate not exceeding 10% above base rate from the date the relevant period expired, costs on the indemnity basis from that date and interest on those costs at a rate not exceeding 10% above base rate – CORRECT
· D: The court should award the claimant interest on the sum of £40,000 at a rate not exceeding 8% above base rate from the date the relevant period expired, costs on the standard basis from that date and interest on those costs at a rate not exceeding 8% above base rate

Explanation - C is the correct answer as it sets out the likely order in the event that the court does not consider it unjust. A refers to the wrong amount and the wrong rate of interest and the wrong period of time; B is wrong as it refers to the amount of the Part 36 offer as the relevant sum and refers to the wrong date and D refers to the wrong amount, the wrong rate of interest and to costs on the standard basis. 




Question 17
Module Reference: 17 - Preparations for trial 

A witness is reluctant to attend trial next month and has deliberately booked a holiday in the UK which overlaps with the date of the trial.

What should be done to compel the witness to attend the trial?

· A: Make an application to the trial judge for an order committing the witness to prison for contempt of court
· B: Make an application to the court for permission to issue a witness summons for service on the witness
· C: Issue and serve a witness summons on the witness – CORRECT
· D: Make an application to the court to adjourn the trial to a date when the witness can attend

Explanation - C is the correct answer as there is no need to seek the court’s permission as the trial is next month. If the witness does not then attend the trial and goes on holiday instead they may well be committed to prison for contempt of court. For these reasons A, and D are the wrong answers especially as the court is highly unlikely to adjourn a trial date and there is a risk of a wasted costs order for the applicant. B is wrong as the court’s permission is not required


Question 18
Module Reference: 18 - Appeals

A claimant does not attend trial in respect of their own claim and the defendant’s counterclaim. The defendant attends the trial.

What is the likely outcome of the proceedings?

· A: The claim will be struck out
· B: The trial will be adjourned
· C: Judgment will be given on the counterclaim
· D: The claim, and defence to counterclaim, will be struck out – CORRECT

Explanation - D is correct as the court may proceed with the trial in the absence of a party. If the claimant does not attend trial the court may strike out the claim and any defence to counterclaim. For this reason, B, C and D are wrong.



Question 19
Module Reference: 18 - Appeals 

A claimant is unsuccessful at trial before a Circuit Judge and believes that they have good grounds to appeal the judge’s decision.

To which court must the appeal be made and what grounds should the claimant establish?

The claimant must appeal to the

· A: Court of Appeal; there is only one ground for appeal which is that the decision is wrong in law
· B: High Court; the decision must be wrong either in fact or law or in the exercise of the court's discretion, or be unjust because of a serious procedural or other irregularity in the proceedings – CORRECT
· C: Court of Appeal; the decision must be wrong either in fact or law or in the exercise of the court's discretion, or be unjust because of a serious procedural or other irregularity in the proceedings
· D: High Court; there is only one ground for appeal which is that the decision is wrong in law

Explanation - B is the correct answer and provides the correct destination of appeal and also the grounds for any appeal. A and C are wrong as they provide for an incorrect destination of appeal and D is wrong because it provides the correct destination of appeal but is a wrong statement of the grounds for appeal. 


Question 20
Module Reference: 19 - Enforcement 

Which of the following is a correct statement about enforcement of an outstanding judgment sum?

A judgment creditor may

· A: use more than one method of enforcement either at the same time or one after another – CORRECT
· B: use one method of enforcement at a time
· C: only use methods of enforcement after making an application to obtain information from the judgment debtor
· D: only use methods of enforcement after discussing with the judgment debtor the reasons for non-payment of the judgment debt

Explanation - A is the correct answer as it reflects what a judgment creditor may do to enforce an outstanding judgment debt. For that reason, answers B, C and D are incorrect as there is no requirement for a judgment creditor to make an application to obtain information from the judgment debtor and there is no requirement to discuss with the judgment debtor the reasons for non-payment of the judgment debt. 


Question 21 
Module Reference: 5

Complete the paragraph by filling in the missing words, choosing from the available options. 

The overriding objective of the civil procedural rules is to enable the court to deal with cases [Gap 1: 	] and [Gap 2: 	] dealing with the case in ways which are proportionate to the [Gap 3:	] involved; to the [Gap 4:	] of the case; to the [Gap 5: 	] of the issues and to the [Gap 6:	] of each party.

· A: amount of money
· B: at proportionate cost
· C: complexity
· D: financial position
· E: importance
· F: justly

Answer:
The overriding objective of the civil procedural rules is to enable the court to deal with cases [Gap 1: justly (F)] and [Gap 2: at proportionate cost (B)] dealing with the case in ways which are proportionate to the [Gap 3: amount of money (A)] involved; to the [Gap 4: importance (E)] of the case; to the [Gap 5: complexity (C)] of the issues and to the [Gap 6: financial position (D)] of each party.




Question 22
Module Reference: 5d

Rank the following methods of ADR in order of usefulness for a party who wishes the outcome to be all of the following: non-adjudicative, least expensive and most likely to assist settlement.

	Methods of ADR
	Rank order (1-4)

	Arbitration
	

	Mediation
	

	Negotiation
	

	Early Neutral Evaluation
	




Answer

	Methods of ADR
	Rank order (1-4)

	Arbitration
	4

	Mediation
	2

	Negotiation
	1

	Early Neutral Evaluation
	3




Explanation - Given the priorities of the party, arbitration is the least useful as it is binding on the parties. Negotiation is likely to be the least expensive, is non-adjudicative and is, hopefully, most likely to assist settlement. Both mediation and early neutral evaluation are non-adjudicative but are more expensive. Of the two, mediation is most likely to assist settlement as it is a facilitative process whereas early neutral evaluation is advisory and evaluative and therefore it is less likely that settlement will be reached by this process in the first instance and is likely to be followed by negotiation or mediation.


Question 23 
Module Reference: 6 – The courts case management powers and Costs

Match the circumstance or statement with the most likely costs outcome.

	Circumstance or Statement
	Most Likely Costs Outcome

	The general rule on costs
	

	A claimant’s successful application for summary judgment
	

	A claimant’s successful application to amend the particulars of claim
	

	A claimant serves a notice of discontinuance in respect of the whole claim
	



· A: The claimant’s costs in the application and in the case to be paid by the defendant
· B: Each party to pay own costs
· C: The unsuccessful party will be ordered to pay the costs of the successful party
· D: The claimant to pay the defendant’s costs on or before the date on which notice is served
· E: No order as to costs
· F: The claimant to pay the defendant’s costs of and caused by the application


Answer:

	Circumstance or Statement
	Most Likely Costs Outcome

	The general rule on costs
	C

	A claimant’s successful application for summary judgment
	A

	A claimant’s successful application to amend the particulars of claim
	F

	A claimant serves a notice of discontinuance in respect of the whole claim
	D






Question 24
Module Reference: 13 - Expert evidence

Which of the following correctly describes the duty of an expert?

A duty to

· A: help either the party who has instructed them or the party by whom the expert is paid on matters within the expert’s expertise
· B: decide issues which are outside the knowledge, skill and expertise of the judge
· C: help the court on matters within their expertise, which overrides any obligation to the person from whom the expert has received instructions or by whom they are paid – CORRECT
· D: decide issues which are outside the knowledge, skill and expertise of the judge and the parties

Explanation - C is the correct answer and reflects the overriding duty to the court which is owed by experts. The other options are misstatements of the expert’s duty. In particular, B and D are wrong because an expert’s duty is to assist the court rather than to decide issues.


Question 25
Module Reference: 8 - Preparing and issuing a Part 7 claim 

A personal injury claim arising as a result of a trip on the highway, has a claim value of £22,000 of which general damages are expected to be £15,000.

What is the correct statement of value to be included in the claim form?

The claimant expects to recover damages

· A: between £1,000 and £25,000, of which the claimant expects to recover general damages of more than £10,000
· B: more than £10,000 but not more than £25,000, of which the claimant expects to recover damages for pain, suffering and loss of amenity of more than £1,500 – CORRECT
· C: between £10,000 and £25,000, of which the claimant expects to recover damages for pain suffering and loss of amenity of more than £10,000
· D: between £1,000 and £25,000, of which the claimant expects to recover general damages of no more than £15,000

Explanation - B is the correct answer and follows the wording required by the rule. Options A, C and D are misstatements and do not properly reflect the important requirements as to thresholds which guide the court in respect of track allocation (Part 16.3). 


Question 26
Module Reference: 19 – Enforcement

A judgment creditor wishes to enforce a judgment obtained in the County Court in the sum of £25,000. The claimant knows only that the judgment debtor is in employment and earns an annual salary of £27,000. 

What is the best course of action for the judgment creditor to take now to enforce the judgment?

· A: Apply for an attachment of earnings order in the High Court as the judgment debt is over £5000
· B: Apply for an attachment of earnings order in the County Court
· C: Make an application to obtain further information about the judgment debtor’s position and, if he has assets, issue a writ of control – CORRECT
· D: Make an application to obtain further information about the judgment debtor’s position and, if he has assets, issue an application for an interim charging order
 
Explanation - C is the best answer because this question asks for the best course of action for the judgment creditor to take. C is the best course of action as very little is known about the judgment debtor’s position. Although obtaining an attachment of earnings order seems attractive, taking into account that the judgment debtor must be able to live, it would mean that the judgment would take many years to repay and there may be more ready means of clearing the judgment debt. For those reasons, A and B are not best answers. That can be established by issuing an application under Part 71 to obtain further information. In the event that the judgment debtor does have assets, it would be most expedient to issue a writ of control so that goods in the name of the judgment debtor can be seized and sold to repay the judgment debt. By contrast, obtaining a charging order against any property owned by the judgment debtor is a much more long-winded process and would require the property to be sold for the judgment debt to be recovered. For those reasons D is not the best answer. 



Question 27
Module Reference: 1 - Establishing the cause of action 

Jayden, a 13-year-old boy, was injured on his school’s premises during the summer school holidays. Jayden had gone with friends to school to play football and had been swinging on the goal post when the goal post broke and fell on him. At the time of the accident, the school was closed, and Jayden had no reason or permission to be on the premises although the school was aware that children would often come onto the school grounds. It is likely that, by reason of his negligence, Jayden was partly to blame for causing or contributing to the accident and his injuries. 

What is Jayden’s likely cause of action, if any, should he wish to bring proceedings against the school to recover damages? 

· A: He may bring a claim under the Occupiers Liability Act 1957
· B: He has no cause of action as he is prevented from bringing a claim because of the maxim ex turpi non oritur actio
· C: He may bring a claim under the Occupiers Liability Act 1984 – CORRECT
· D: He has no cause of action as his contributory negligence extinguishes his claim

Explanation - C is the correct answer as the goal post and school fields are likely to be classed as an allurement to young people and a danger against which it may reasonably be expected that the occupier of the land should offer some protection. There is potential that the elements of the Occupiers Liability Act 1984 can be made out as the occupier should have been aware of the danger and known or had reasonable grounds to believe that children might come into the vicinity of the danger and therefore should have guarded against it. A is wrong as the boy is clearly not a visitor within the meaning of the Occupiers Liability Act 1957. B is wrong as the claimant is not prevented from bringing a claim although the defence of ex turpi may defeat his claim. As to D, contributory negligence may extinguish his claim once brought but that is not to say that the boy does not have a cause of action and it may be that contributory negligence only reduces the award of damages rather than extinguishes the claim altogether. 



Question 28
Module Reference: 11 - Case management 

To which track will the court allocate a claim for breach of contract with a claim value of £32,000 including interest of £1,000, where the Defendant has admitted that he owes the sum of £24,000 but has denied owing any further sum including the claim for interest.

· A: The intermediate track based on the claim value including interest of £32,000
· B: The small claims track as the claim value is less than the small claims track threshold – CORRECT
· C: The fast track based on the amount now in dispute
· D: The intermediate track as the claim value less interest (£31,000) still puts the claim above the intermediate track threshold

Explanation - B is the correct answer as the amount of the claim currently in dispute will be £7000 which is within the small claims track boundary as when allocating to track the court will take account of any amounts admitted but will ignore the amount of interest included in the claim (£32,000 - £1000 - £24,000 = £7000). For these reasons A, C and D are wrong.  


Question 29 
Module Reference: 12 - Witness evidence 

A lawyer obtains a statement from a witness which is clearly unfavourable to her client’s case and which the lawyer does not wish to serve in accordance with the court’s directions for service. 

What, if anything, should the lawyer do in these circumstances?

The lawyer

· A: must serve the witness statement in accordance with the court’s directions
· B: need not serve the statement as it is privileged – CORRECT
· C: should inform the lawyers for the opposing party that the statement is not being served
· D: should apply to the court for permission not to serve the statement

Explanation – Just because a witness statement is obtained does not mean it must be served. Until the witness statement is served it is protected by legal professional privilege. The statement must be served if it is intended to rely upon the witness’s evidence. If an unhelpful statement has been obtained, it need not be served. Therefore, A is wrong, and C is clearly wrong as that would put the lawyers for the opposing party on notice and, as there is no property in a witness, they might then seek to interview that witness and obtain a statement for their own client. D is wrong as there is no need to apply to the court for permission not to serve the statement as the statement simply need not be served. Therefore, B is the only correct answer. 


Question 30
Module Reference: 9 – The Defendant’s response 

Which of the following correctly sets out the bases upon which the court may set aside judgment obtained in default of defence on application by the defendant?

That the defendant

· A: has a real prospect of successfully defending the claim or there is some other good reason why the defendant should be allowed to defend the claim, and the defendant has made application promptly – CORRECT
· B: is likely on the balance of probabilities to successfully defend the claim and has made application promptly
· C: is likely beyond all reasonable doubt to successfully defend the claim and there is some other good reason why the defendant should be allowed to defend the claim, and the defendant has made application within 7 days of receiving notice of the judgment
· D: has a reasonable prospect of successfully defending the claim and the defendant has made application within 7 days of receiving notice of the judgment

Explanation - A is the correct answer and sets out the powers of the court under Part 13. B, C and D are incorrect statements of the court’s powers and mention the standard of proof in civil and criminal cases, which is not relevant for the purposes of this application


SECTION B – Progressive case study (70 marks)

Introduction
You are a trainee lawyer in the firm of Kempstons LLP (Kempstons) of the Manor House, Bedford, MK42 7AB. You are in the civil litigation team and your supervising partner is Bella Silver. Your local County Court is situated in Bedford. You are assisting Bella on the following client matter: Grace Evans (GE/BS/78/20). Kempstons is instructed by Grace, an events coordinator, in connection with her personal injury claim against her employer, Waverley Hotels Ltd. 

On 15 March 2024, while in the course of her employment at Miriam Manor, a luxury hotel converted from an old manor house, Grace was struck by a piece of roof timber when, without authorisation, she entered a new annexe which was under construction by the hotel’s own maintenance team. The value of the claim is reasonably expected at this stage to be £20,000. Grace has now instructed Kempstons to take the necessary steps to begin her claim.





Question 1(a) 
(1 mark)
Module Reference: 5- The overriding objective and resolving a dispute without litigation

With which pre-action guidance should Grace comply and for what reason?

· A: The Practice Direction – Pre-Action Conduct and Protocols as no particular protocol applies
· B: The Pre-Action Protocol for Personal Injury Claims because of the value of the claim
· C: The Pre-Action Protocol for Housing Conditions Claims as the accident took place within a building under construction
· D: The Pre-Action Protocol for Low Value Personal Injury (Employers’ Liability and Public Liability) Claims because of the value of the claim – CORRECT

Explanation - D is the correct answer as this is clearly a claim involving an employer and the claim value is within the remit of the protocol.




Narrative: 
Kempstons select the appropriate requirements for pre-action conduct and comply with the initial steps on 3 May 2024. Within the required timescale, the employer’s insurers advise Kempstons that primary liability is admitted but allegations of contributory negligence are made. Upon receipt of this information, you consider what will happen next and what preparations must be made.


Question 1(b) 
(6 marks)
Module Reference: The overriding objective and resolving a dispute without litigation and 8- Preparing and issuing a Part 7 claim

Explain how the claim will now proceed and what procedural steps Grace should now follow to progress her claim.

Expected content (levels-based assessment)
· The defendant has admitted primary liability but alleges contributory negligence which will result in the claim leaving the portal;
· the claim will continue with the Pre-action Protocol for Personal Injury Claims;
· the CNF will be adopted as the letter before claim and the defendant has 3 months to respond.
· The client should be mindful that the aim is to achieve a resolution of the dispute without recourse to litigation and this attitude accords with the overriding objective – the claimant may, for example, invite the defendant to engage in ADR rather than issue proceedings.
· If the dispute is not resolved, in due course proceedings will be commenced in the usual way under Part 7 with service of a claim form, particulars of claim and medical evidence and a schedule of loss.



	Mark range
	Likely characteristics of candidate’s answer

	0-2

	Knowledge and understanding 
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliant on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	3-4


	Knowledge and understanding 
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion that is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	5-6

	Knowledge and understanding 
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge.
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points that are not relevant to the facts, showing breadth and depth of understanding.
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 





Narrative:
Kempstons inform Grace of the up-to-date position. On 4 September 2024, proceedings are issued and served on the defendant with the particulars of claim. A single joint expert, Miss Heather Broadside, a consultant in orthopaedic surgery, has been instructed by the parties, and her medical report is served with the proceedings. On 17 September 2024, Grace attends her check-up appointment at the hospital where she was initially treated and is seen by Mr David Solomon, a consultant neurologist. After the appointment, Mr Solomon writes to Grace’s GP, Dr Gabriel Travis. Mr Solomon’s letter is copied to Grace, and she sends it to Kempstons as she is concerned about the risk of epilepsy, which has not been mentioned by Miss Broadside.

Extract from Mr David Solomon’s letter to Dr Gabriel Travis:

I am sorry to say that I am not yet able to discharge Grace from my care. Grace continues to complain of ongoing symptoms from the head and neck injury, caused by a glancing blow to the head, and a flexion/acceleration strain to the neck, sustained in the relevant accident, but which I am confident will continue to resolve over the next 18 months. I have told her that, unfortunately, any trauma to the head, such as sustained here, carries with it a risk of epilepsy. Although I am pleased to report that Grace has reported no episodes as yet, I expect that the risk will remain, which I assess at 15%, for at least ten years post-trauma. 

The shoulder injury is less complex. Grace has experienced episodes of frozen shoulder, for which she is receiving physiotherapy treatment. There is evidence of soft tissue damage and surgery may be necessary at some point, if the symptoms do not resolve, although I am pleased to say that these episodes are becoming less frequent. 

Grace has no pre-accident history of symptoms of note and has continued in full-time work in her usual capacity since her return to work in May 2024.  I will see her again in three months’ time.


Question 1(c)
(4 marks)
Module Reference: 10 - Focus on statements of case

In the light of the information received, from the following list sort FOUR options, in the order in which they should be prioritised, as steps to be taken in the client’s best interests at this stage.


	Steps to be taken in client’s best interests
	Priority order (1-4)

	Advise the client on what Dr Solomon’s opinion means for her claim and seek instructions
	

	Apply for an interim payment
	

	Apply to the court to amend the particulars of claim if required
	

	Ask for the written consent of the defendant to amend the particulars of claim if required to include a claim for provisional damages
	

	Obtain further medical evidence from a single expert
	

	Obtain further medical evidence from a single joint expert
	

	Seek the court’s permission to obtain further medical evidence
	

	Seek the opinion of the single joint expert, Miss Heather Broadside
	




Answer:

	Steps to be taken in client’s best interests
	Priority order (1-4)

	Advise the client on what Dr Solomon’s opinion means for her claim and seek instructions
	1

	Apply for an interim payment
	

	Apply to the court to amend the particulars of claim if required
	

	Ask for the written consent of the defendant to amend the particulars of claim if required to include a claim for provisional damages
	4

	Obtain further medical evidence from a single expert
	

	Obtain further medical evidence from a single joint expert
	3

	Seek the court’s permission to obtain further medical evidence
	2

	Seek the opinion of the single joint expert, Miss Heather Broadside
	





Explanation

Advise the client on what Dr Solomon’s opinion means for her claim and seek instructions (1) This is the priority as the client needs to be advised what Dr Solomon's opinion means for her case in terms of the need for further medical evidence, the need for amendment to the particulars of claim and the prospect of obtaining further damages at a later date and of an increase in costs by reason of the need to obtain additional medical evidence. The client needs to provide instructions before any step is taken 

Seek the court’s permission to rely on further medical evidence (2); This will be necessary as the court’s permission to rely on further medical evidence will be required, as no party may put an expert’s report in evidence without the court's permission. There is no point in obtaining evidence if the court refuses to allow it. It would be sensible for the defendant’s consent to be sought to the application for permission and this may be recorded  in the directions questionnaire to avoid the time and expense of making a separate application.

Obtain further medical evidence from a single joint expert (3). This is necessary as an opinion is required from a specialist in neurology to support what is said by Dr Solomon (generally the treating consultant will not be an expert in the claim). It would be sensible to obtain a report from a single joint expert and so the defendant will need to be involved in the instruction of the expert and the cost is shared. 

Ask for the written consent of the defendant to amend the particulars of claim if required to include a claim for provisional damages; (4) The reason for this is that the client is apparently at risk of the development of a condition which may or may not materialise at some later date and is an example of a claim which must be pleaded. Obtaining the defendant’s consent is the best step to amendment of the particulars of claim to include a claim for provisional damages. Although an application could be made to amend the particulars of claim, a short cut would be to obtain the defendant’s consent and so a consent order can be lodged with the court. This avoids wasting the court’s time and saves costs (CPR17.1(2)(a))

Apply to the court to amend the particulars of claim if required; The particulars of claim will require amendment and, as the statement of case has been served, Grace may amend it only with the written consent of the defendant or with permission of the court. Therefore, obtaining the defendant’s consent is the first step and may avoid the need for making an application (CPR17.1(2)(b)).

Obtain further medical evidence from a single expert This is not the best advice as it will mean the client may potentially bear the costs of instructing the expert herself and it also raises the prospect of exacerbating the issue of causation if the defendant subsequently obtains its own report 

Seek the opinion of the single joint expert; This will not assist as Miss Broadside is an orthopaedic surgeon and cannot offer an opinion outside her field of expertise.

Apply for an interim payment: Although the claimant might require an interim payment, any application for an interim payment would not take account of the recently revealed medical position, which is currently neither supported by independent expert evidence nor claimed in the particulars of claim. Therefore, such a step is not a priority.  


Narrative:
[bookmark: _Hlk20321086]Whilst you are considering the medical position following receipt of Mr Solomon’s letter to Dr Gabriel Travis, you receive the defence. The defence contains an admission that a duty of care exists and that that duty was breached by failing to cordon off the annexe sufficiently or to give sufficient warning to Grace that she should have not entered it annexe whilst building work was underway. The cause, nature and extent of the claimant’s accident, injury, loss and damage are denied. Allegations of contributory negligence are raised as the claimant failed to heed such general warning as was given by her employers to avoid the annexe, had not sought authorisation to enter the annexe and failed to take any reasonable steps to ensure her own safety by entering the annexe when work was underway, which was obvious. In their covering letter enclosing the defence, the defendant’s lawyers state that they will be calling evidence from the defendant’s health and safety manager and Grace’s supervisor about her frequent unwillingness to adhere to health and safety measures.  Grace intends to rely on two witnesses in addition to her own evidence.






Question 2(a) 
(2 marks)
Module Reference: 9 -The defendant’s response and 10- Focus on statements of case

Is it possible for Grace to obtain judgment on the admission contained within the defence and, in either case, for what reason?

· A: Yes, Grace has a right to enter judgment where, as here, an admission has been made as to the truth of the whole or any part of the case
· B: No, in a negligence action the defendant must have admitted both that they were negligent, and that the claimant suffered damage – CORRECT
· C: Yes, Grace has a right to enter judgment as an employer cannot raise allegations of contributory negligence against their own employee
· D: No, a defence has been served and therefore default judgment is not available and there is no basis upon which an application might be made for summary judgment

Explanation - B is the only correct answer and follows the procedural rules that in a negligence action the defendant admits both that they were negligent, and that the claimant suffered damage. In this instance, the only admission is as to breach of duty. As the cause, nature and extent of the injury loss and damage caused by that breach is denied, Grace cannot obtain judgment. 



Narrative:
Following receipt of the defence, Kempstons receives a Directions Questionnaire. The court has provisionally allocated the matter to the fast track. You consider this track allocation carefully and with specific thought about the relevant scope of each track, including the medical evidence. Further medical evidence has not yet been obtained.



Question 2(b) 
(6 marks)
Module Reference: 11- Case Management

On the basis of the information provided, explain whether the fast track is the appropriate track for Grace’s claim.



Expected content (levels-based assessment)

· There are a number of factors to which the court will have regard when considering allocation of a claim to the appropriate track. The fast track is the normal track for the claims but only if the court considers that (a) the trial is likely to last for no longer than one day; and (b) oral expert evidence at trial will be limited to (i) one expert per party in relation to any expert field; and (ii) expert evidence in two expert fields. The fast track is the default for cases that are not a small claim and involve damages below £25,000.

· The multi-track now serves as the primary track for cases exceeding £100,000. The intermediate track sits between the fast and multi tracks to create the track for cases ranging from £25,000 to £100,000, with certain exceptions.

· Application: The fast track is unlikely to be the most suitable track for this matter as there are four potential witnesses (two from each side) plus Grace herself. Therefore, the trial is likely to last longer than one day but less than three days.  Although the value of the claim was initially believed to be £20,000, it is very likely that the claim will now exceed £25,000. Given the recent mention of the risk of epilepsy, there is the potential for further expert evidence to deal with this aspect raising the possibility of more complex argument on causation. Therefore, the matter would be better allocated to the intermediate track.



	Mark range
	Likely characteristics of candidate’s answer

	0-2

	Knowledge and understanding 
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliant on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	3-4


	Knowledge and understanding 
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion that is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	5-6

	Knowledge and understanding 
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge.
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points that are not relevant to the facts, showing breadth and depth of understanding.
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 




Question 2(c) 
(4 marks)

Module Reference: 11- Case management and 13- Expert Evidence

You are completing the Directions Questionnaire. You have reached the section about experts. 
You have identified that Mr Jerome Allinson, Consultant Neurologist, may be a suitable expert and the defendant’s lawyers agree.

Complete the section below having regard to the expert evidence needed in Grace’s claim. [You do not need to include an estimate of costs].

Extract from Directions Questionnaire

Experts (continued) 

List any single joint experts you propose to use and any other experts you wish to rely on. Identify single joint experts with the initials ‘SJ’ after their name(s). Provide justification of your proposal. 

	Expert’s name
	Field of expertise
	Justification for expert

	
	
	





Answer:

	Expert’s name
	Field of expertise
	Justification for expert

	Miss Heather Broadside (SJ)

Mr Jerome Allinson (SJ)

	Consultant Orthopaedic Surgeon

Consultant Neurologist
	Reporting on the physical injury sustained to head, neck and shoulder.

Reporting on the risk of epilepsy arising as a direct result of the injury to the head and which has been highlighted as a risk by the claimant’s treating consultant.





Narrative
Directions are given by the court, including a direction for standard disclosure, and you are considering what documents should be included in Grace’s list of documents. 


You have reviewed the following documents to enable you to complete the list: 

· wage slips from before and after the accident; 
· receipts for prescriptions; 
· photographs of the accident site taken on the day of the accident; 
· Grace’s employment contract; 
· correspondence between Kempstons and the defendant’s lawyers; 
· correspondence between Kempstons and Grace.




Question 3(a)
(2 marks)
Module Reference: 14- Disclosure

Which of the documents listed above should Grace disclose, and of which, if any, may inspection be withheld?

· A: All of them should be disclosed in order to comply with the requirements of standard disclosure and inspection may not be withheld in respect of any of them
· B: All of them should be disclosed except for correspondence between Kempstons and the defendant’s lawyers, of which inspection may be withheld as they attract legal professional privilege
· C: Photographs of the accident site need not be disclosed, as photographs are not classed as a document for the purposes of standard disclosure. All the other documents must be disclosed and can be inspected
· D: All of them should be disclosed, although inspection of the correspondence between Kempstons and Grace may be withheld on the grounds of legal advice privilege – CORRECT


Explanation - D is the correct answer as correspondence between a legal adviser and their client will attract legal advice privilege. These documents will be disclosed in the sense that they will be listed in the list of documents, but inspection can be withheld on the grounds of legal advice privilege. A B and C are wrong as they are misstatements about standard disclosure. 


Question 3(b) 
(3 marks)
Module Reference: 14: Disclosure and 6- The Court’s Case Management Powers and Costs and 10: Focus on statements of case

Disclosure takes place. In reviewing the list disclosed by the defendant’s lawyers, you notice that their list is much shorter than you would have reasonably expected and does not include documents which were referred to in the defence, in particular, the accident report book and records of health and safety training.

From the list below, select THREE options which are most relevant to resolve this problem. 

· A: Make an application for summary judgment – CORRECT
· B: Write to the defendant’s lawyers requesting the accident report book and records of health and safety training – CORRECT
· C: Make an application to strike out the defendant’s statement of case for failure to comply with the court’s direction relating to disclosure
· D: Make a formal Part 18 request for further information as to the whereabouts of the accident record report and records of health and safety training as referred to in the defence – CORRECT
· E: Make an application for a stay of proceedings pending inspection of the accident report book and records of health and safety training
· F: Make an application to strike out the defendant’s statement of case for failure to comply with the court’s direction relating to disclosure






Narrative
The issue of the missing documents is resolved. You receive the documents, which add nothing of note, and the matter proceeds. You receive a telephone call from Grace. Her employer has sacked her. Grace confirms that she had returned to work full-time following the accident and was earning approximately £2000 net per month plus overtime (which she estimates at £500 net per month). Grace is not in receipt of any state benefits. She reports that she had been struggling to work as the symptoms from her shoulder injury had not yet resolved. Her employer eventually dismissed her because of her poor performance.  She is concerned that she will not be able to work in a physical capacity to the extent that she has been. She asks for your advice about how this change in circumstances affects her claim for damages.


Question 3(c) 
(5 marks)
Module Reference: 7- Damages and entitlement to, and calculation of, claims for interest

Complete the following paragraph, to be contained within a letter of advice to Grace responding to her concerns, by selecting the most suitable and accurate phrase from the drop-down menu.

As to your claim for damages, I can advise that it [Gap 1: will be possible for you to make a claim for future loss of earnings / will not be possible for you to make a claim for loss of earnings after your dismissal] from the date [Gap 2: from when your employment ends / of your accident until such time as you are able to find suitable alternative employment]. However, I must advise you that you are [Gap 3: under a duty to find employment of the same type as you are doing now and at the same salary / under a duty to mitigate your losses] and you should make efforts to [Gap 4: find alternative employment of a type which you are able to do / seek advice from an employment lawyer in an effort to return to work with your employer]. It may be necessary for you [Gap 5: to move to a different area within the country / to retrain in order] to find suitable alternative employment.


Answer

	Gap 1
	will be possible for you to make a claim for future loss of earnings (CORRECT)
	will not be possible for you to make a claim for loss of earnings after your dismissal

	Gap 2
	from when your employment ends (CORRECT)
	of your accident until such time as you are able to find suitable alternative employment

	Gap 3
	under a duty to find employment of the same type as you are doing now and at the same salary
	under a duty to mitigate your losses (CORRECT)

	Gap 4
	find alternative employment of a type which you are able to do (CORRECT)
	seek advice from an employment lawyer in an effort to return to work with your employer

	Gap 5
	to move to a different area within the country
	to retrain in order (CORRECT)





Narrative
Grace is suitably advised and the claim progresses. In preparation for exchanging witness statements, you have spoken to two of Grace’s colleagues, who are willing to provide evidence about the general lack of health and safety training. However, one witness, Jacek Kowalski, admits his recollection is not good. The other witness, Hamish Khan, tells you that he and Grace have been in a personal relationship for the last three months. 


Question 4(a)
(1 mark)
Module Reference: 12- Witness evidence

In these circumstances, which of the following is correct about Hamish’s witness evidence?

Hamish’s evidence

· A: must be included as hearsay in Grace's witness statement
· B: must be in a written statement in his own words – CORRECT
· C: must be in a written statement in his own words and served as an exhibit to Grace's witness statement
· D: is not admissible as he is known to Grace and is not an independent witness

Explanation - B is the correct answer and follows the requirements of the procedural rules and ties in with the requirement to serve signed witness statements for use of at trial which contains the evidence which that person would be allowed to give orally bearing in mind that the general rule is that any fact which needs to be proved by the evidence of witnesses is to be proved at trial by their oral evidence given in public. 



Narrative
You are preparing Jacek’s witness statement in line with the procedural requirements together with a letter to accompany his witness statement. In the letter, you wish to draw Jacek’s attention to some of those procedural requirements and explain their purpose. 


Question 4(b) 
(6 marks)
Module Reference: 12- Witness evidence

Complete the following THREE explanatory statements by filling in the blanks about the purpose and preparation of witness statements.
	

		A witness statement will stand as the witness’s [Gap 1: cross-examination evidence / evidence in chief] and, it must provide that the witness believes the facts in it are true, as a witness may be imprisoned for contempt of court if they do not have [Gap 2: an honest belief / a reasonable belief] in the contents of the statement.

	The statement must indicate which statements are made from the witness’s own knowledge and which are matters of information or belief and [Gap 3: the reasons for holding those beliefs / the source of information or belief], as this may be classed as [Gap 4: direct evidence / hearsay evidence], to which specific rules apply.

	If a witness statement is not served in respect of an intended witness [Gap 5: 14 days before the trial has commenced / within the time specified by the court], then the witness [Gap 6: may not be called to give oral evidence / must serve a witness summary no later than 3 days before the trial] unless the court gives permission.







Answer

	Gap 1
	cross-examination evidence
	evidence in chief (CORRECT)

	Gap 2
	an honest belief (CORRECT)
	a reasonable belief

	Gap 3
	the reasons for holding those beliefs
	the source of information or belief (CORRECT)

	Gap 4
	direct evidence
	hearsay evidence (CORRECT)

	Gap 5
	14 days before the trial has commenced (CORRECT)
	within the time specified by the court

	Gap 6
	may not be called to give oral evidence (CORRECT)
	must serve a witness summary no later than 3 days before the trial





Question 4(c)
(5 marks)
Module Reference: 12- witness evidence

Having prepared the witness statements, you posted them out to be signed by the witnesses. The witness statements are to be exchanged on 11 December. It is now 4 December and you have not received Jacek’s signed witness statement. You have attempted to contact Jacek by telephone, but he has not returned your calls. 

Outline five points which explain the best course of action to take in these circumstances.



Expected content (points-based assessment)

· The witness may not be called to give oral evidence unless the court gives permission so doing nothing is not an option.
· If the witness statement is not served in respect of an intended witness within the time specified by the court and no application for an extension is made, then Kempstons would have to apply for relief from sanction.
· The best course of action is to promptly issue an application to the court seeking permission to extend the time for service of the witness statement.
· It would be sensible to ask the defendant’s lawyers to agree to the extension of time
· and Jacek’s draft witness statement should be attached to the application and also sent to the other side. 




Narrative
Throughout your management of the case, you have been conscious of the need to reach a resolution of the dispute. Now that documentary and witness evidence has been exchanged, you continue to have reservations about the strength of Grace's defence to the arguments raised in relation to contributory negligence. 


Question 5(a)
(2 marks)
[bookmark: _Hlk40100872]Module Reference: 5- The overriding objective and resolving a dispute without litigation and 16: Focus on discontinuance, negotiation and settlement before trial

Which of the following options would be most appropriate for Grace to consider in the circumstances? 

· A: Making a Part 36 offer – CORRECT
· B: Discontinuing the claim
· C: Engaging in mediation of the dispute
· D: Requesting early neutral evaluation by the judge

Explanation - A is the most appropriate option for Grace to consider. This is the best option because it costs very little to do and is a protective measure to have in place if the parties later decide to mediate the dispute or to have the dispute subject to early neutral evaluation. Either of the options at C and D are potentially possible but will incur costs. Therefore, it would be better for Grace to test the water with a Part 36 offer and then negotiate, if necessary, to bring about a resolution of the dispute most cost effectively. Option B is the least favourable option and would be against Grace's interests as primary liability has been admitted subject to contributory negligence. Therefore, it is unnecessary and inappropriate for Grace to consider discontinuing her claim at this stage. 

Narrative:
Whilst Grace is deliberating her own options, you receive a valid Part 36 offer from the defendant’s lawyers, in the appropriate form. The defendant’s lawyers draw attention to the fact that this is the second Part 36 offer which they have made and that the earlier offer is not withdrawn but its terms have been changed to the net amount now offered of £30,000. You check back over the file and see that the first offer, in the net amount of £35,000, was made four months ago, and that Grace did not accept it. You intend to write to Grace to advise her but first you look up the relevant sections of the CPR, an extract of which is set out below.


Question 5(b) 
(10 marks)
[bookmark: _Hlk40103423][bookmark: _Hlk40103332]Module Reference: 16- Focus on discontinuance, negotiation and settlement before trial

With reference to CPR Part 36 generally, and the following extract, advise the client including:

· whether the defendant is entitled to have made a second offer on changed terms, 
· whether any further period of time is allowed in which to consider the defendant’s new, less advantageous offer, and 
· the costs implications for Grace if she accepts the defendant’s new offer.

Extract from Part 36
36.9 Withdrawing or changing the terms of a Part 36 offer generally

(1) A Part 36 offer can only be withdrawn, or its terms changed, if the offeree has not previously served notice of acceptance. 
(2) The offeror withdraws the offer or changes its terms by serving written notice of the withdrawal or change of terms on the offeree.
(Rule 36.17(7) deals with the costs consequences following judgment of an offer which is withdrawn.)
(3) Subject to rule 36.10, such notice of withdrawal or change of terms takes effect when it is served on the offeree.
(Rule 36.10 makes provision about when permission is required to withdraw or change the terms of an offer before the expiry of the relevant period.)
(4) Subject to paragraph (1), after expiry of the relevant period—
(a) the offeror may withdraw the offer or change its terms without the permission of the court; or,
(b) the offer may be automatically withdrawn in accordance with its terms.
(5) Where the offeror changes the terms of a Part 36 offer to make it more advantageous to the offeree—
(a) such improved offer shall be treated, not as the withdrawal of the original offer; but as the making of a new Part 36 offer on the improved terms; and
(b) subject to rule 36.5(2), the period specified under rule 36.5(1)(c) shall be 21 days or such longer period (if any) identified in the written notice referred to in paragraph (2).

Expected content (levels-based assessment)
There is no indication that a notice of acceptance has been served and therefore 36.9 provides that the defendant is able to change the terms of their offer. The relevant period has now expired (36.9(4) and therefore the defendant may change the terms of the offer without the permission of the court 36.9(4)(a). There is no new 21-day relevant period within which to decide whether to accept the offer as, not having accepted the greater sum of £35,000, Grace is not permitted extra time to consider whether to accept the lesser sum of £30,000 as the provisions allowing for a new relevant period to accept the offer apply only where the offer is more advantageous . She may accept the sum of £30,000 but it will be a late acceptance and subject to reaching agreement with the defendant as to payment of costs. The defendant may seek costs incurred between the date of expiry of the relevant period from the date of the original offer and the date of acceptance of the lower offer and which may be enforced against damages received. This is a very significant consideration for Grace given the operation of qualified one-way costs shifting. There are apparently concerns about the strength of Grace's case now that witness statements have been exchanged, and, on the strength of it, the defendant has seen fit to make a lower offer which is a tactical manoeuvre. Grace would be well advised to consider the offer carefully and understand that her damages will be reduced if she has to meet the Defendant’s costs by way of a split costs order at trial.


	Mark range
	Likely characteristics of candidate’s answer

	0-3

	Knowledge and understanding 
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliant on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	4-7


	Knowledge and understanding 
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion that is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	8-10

	Knowledge and understanding 
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge.
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points that are not relevant to the facts, showing breadth and depth of understanding.
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 








Narrative
Upon receiving your advice, Grace instructs you to make a Part 36 offer in the sum of £35,000. That offer is made. Liability and quantum are not yet agreed. The defendants are being very difficult with regard to the percentage apportionment of contributory negligence which they consider Grace should accept. This morning, having received notification of a trial date for 18 March 2025, which is in six weeks’ time, you update your case diary. You begin work on the trial bundle.


Question 6(a)
(2 marks)
Module Reference: 17- Preparations for trial

By when must the trial bundle be filed?

· A: Not more than 7 days and not less than 3 days before the start of the trial – CORRECT
· B: Not more than 14 days before the start of the trial and not less than 7 days before the start of the trial
· C: Within 7 days of the date of receipt of notification of the trial date
· D: Within 14 days of the date of receipt of notification of the trial date

Explanation - A is the only correct answer and is the procedural requirement. B, C and D are incorrect statements.



Narrative
During the afternoon, you are telephoned by the defendant’s lawyers. They wish to discuss possible settlement on a without prejudice basis. They propose a compromise of the claim in the sum of £30,000 and confirm that, if that sum is accepted, the defendant will pay the claimant’s costs to the date of acceptance.


Question 6(b) 
(4 marks)
Module Reference: 16- Focus on discontinuance, negotiation and settlement before trial

Select from the following list the FOUR phrases which would form the best advice to Grace concerning this proposal. 

· A: The defendant’s offer should be accepted at this stage
· B: The defendant’s offer should not be accepted at this stage and pressure maintained on the defendant – CORRECT 
· C: Acceptance of the defendant’s offer will bring the claim to a favourable conclusion without a trial
· D: Grace will have the certainty of recovering her costs to the date of acceptance
· E: Grace’s Part 36 offer puts the defendant at risk on costs – CORRECT
· F: There is a strong probability that a better outcome could be negotiated for Grace – CORRECT
· G: There is little prospect of a better outcome being negotiated for Grace
· H: There is already a good prospect of Grace recovering her costs up to the date of acceptance of Grace’s Part 36 offer – CORRECT


Reasoning: Grace should not accept the offer at this stage because she would be negotiating within the time period for acceptance of her own claimant offer as the narrative provides that the offer was made two weeks ago. That offer was carefully pitched at £35,000, which was the defendant’s original offer. Bearing in mind that the defendant has sought tactically to reduce the original offer by only a small margin to £30,000, there is a very real probability that it will not wish to risk going to trial over £5000, particularly as it would then face the prospect of cost sanctions on judgment should any award to Grace be more advantageous than her offer. Therefore, the defendant is likely to be “trying it on” at this stage and the attempt to secure a settlement should be resisted, to put pressure on the defendant to accept Grace’s offer. 


Narrative
The claim progresses towards trial. The expert medical evidence which was obtained did not support the possibility that the risk of epilepsy had been increased as a result of the accident.  Following intense discussions in the week before trial, a settlement is finally reached on 12 March, the terms of which are that the defendant will, by 9 April, pay Grace the sum of £36,000 in full and final settlement of the claim together with costs on the standard basis. 


Question 7(a) 
(2 marks)
Module Reference:  6- The court’s case management powers and costs

Which of the following correctly describes the effect of the standard basis of assessment?

The court will

· A: allow costs which are disproportionate to the matter in issue provided that they are reasonable 
· B: generally allow the costs as claimed and will resolve any doubt as to whether costs were reasonable in favour of the receiving party
· C: allow costs which are challenged as being unreasonable provided that they are proportionate
· D: only allow costs which are proportionate to the matters in issue, and resolve any doubt as to whether costs were reasonable and proportionate in favour of the paying party – CORRECT

Explanation - D is the correct answer and reflects Part 44.  A is wrong as the court may disallow or reduce costs which are disproportionate even if they were reasonably incurred; B reflects the indemnity basis of assessment; C is wrong as the court will not allow costs which are unreasonable even if they are proportionate. 



Question 7(b) 
(5 marks)
Module Reference: 16- Focus on discontinuance, negotiation and settlement before trial

Having agreed with the defendant’s lawyers that judgment may be entered and that a simple consent order is required, you are to prepare it for filing with the court but first need to agree the wording.

Draft suitable wording for the order to send to the defendant’s lawyers for agreement.








Expected Response (points-based assessment)

BY CONSENT (1)

1. Judgment be entered for the claimant (1)

2. It is ordered that the defendant will pay to the claimant the sum of £36,000 (1) in full and final settlement such sum to be paid by 4pm on 9 April (1)

3. The defendant to pay the claimant’s costs of the claim (1) to be subject to detailed assessment on the standard basis in the event that they are not agreed (1).



[End of Exam]
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