Practice problem question: Contract Law 26/2/18
Kevin owns and runs a business making parts for the car industry. He entered into negotiations with High Roller plc (‘HR’), a manufacturer of sports cars, for the production of exhaust systems. Kevin attended a meeting with Ian, a representative of HR, at which it was agreed that Kevin should make 2,500 exhaust systems (‘the system’) per annum for a new model, which was to be called the ‘Lightning’, for a period of five years. At the end of the meeting, Ian told Kevin that the agreement was subject to a written contract that he would receive shortly, which he should read, sign and return to HR. When Kevin received the contract, which included technical specifications for the system and drawings setting out its design and dimensions, he noticed that the dimensions in the drawings would give rise to problems when manufacturing the system. He therefore amended the drawings, signed the contract and posted the documents to Ian. Two months later Kevin received a telephone call, from Ian, asking Kevin to deliver the first consignment of the system as agreed in the contract. Kevin then made 100 systems in compliance with his amendment to the drawing which HR had sent him. When Kevin submitted his invoice for the 100 systems, HR paid promptly and made no complaint about the systems supplied. Kevin then made and delivered to HR 10 similar consignments of 100 systems. All were made in accordance with Kevin’s amendment to HR’s drawing. Each time HR accepted the systems Kevin delivered without complaint. When the Lightning went into production, HR discovered that, because of Kevin’s amendments, the system did not fit the car’s chassis. Last month, Kevin received a letter from HR informing him that HR would accept no more goods from him and that it will bring proceedings against him in breach of contract. 
Advise Kevin on whether a valid contract exists between him and HR.

Definition of a contract: legally binding agreement.
In order to establish that a valid contract exists, there must be valid agreement, consideration and an intention to create legal relations.
AGREEMENT: (Offer and Acceptance)
Historically the courts took a subjective approach but now they use an objective test where they look for evidence of an offer and acceptance of that offer.
Offer can be described as an expression of willingness to contract on certain terms, made with the intention that it shall become binding as soon as it is accepted by the person to whom it is addressed, the offeree. Offers can be made subject to a condition and until the condition is met then the offer is incapable of acceptance. Thus the agreement made ‘subject to contract between Kevin and HR is incapable of acceptance. A ‘true’ offer was made by HR in the form of the written contract to Kevin. 
Acceptance is the final and unconditional expression of assent to the terms of an offer. An alteration or addition to the original offer will amount to a counter offer. In this case, Kevin has not accepted the offer, he has changed it. This would therefore amount to a counter offer. Consequently, using the traditional concepts of offer and acceptance, it was not possible to establish a legally binding contract. However, there was performance: Kevin made and delivered a considerable number of systems which HR accepted; HR paid for them. The question of finding agreement in such circumstances was addressed in Butler Machine Tools v Ex-Cell-O Corporation England Ltd [1979]. Brogden v Metropolitan Railway Co. (1877) is very similar to this case and it was held that the conduct of the parties amounted to agreement. 
Consideration: The relevant consideration here would be the first consignment of exhaust systems. If agreement can be shown then consideration flows from that.
Intention to create legal relations: On the facts, Kevin is unlikely to have difficulty in demonstrating an intention to create legal relations. The relationship falls under the rebuttable presumption of business agreements. This presumption is that where agreements are made in a business context, then unless shown otherwise it will be presumed that there was an intention to create legal relations. Nothing in the facts would suggest that there is a reason for this presumption to be rebutted.
There is a strong argument that there is a valid contract between the parties.

