

Property Law – Assignment 2: Critically analyse when an easement may have been created by prescription

By George Lovering


During this discussion, easements and how easements are developed/created in property law will be a significant focus. Specifically, the creation of easements by prescription. The objectives to keep in mind in order to critically analyse this topic in property law are making sure key terms are clearly defined and that the relevant case law, statutes and common law examples are clearly outlined and understood, whilst expanding on them with relevant observations, arguments, considerations from academic sources. The main goal is to explore if any improvements need to be made to the existing law surrounding easements by experts in the field, especially the idea of reform on existing statutes and any recommendations that have been presented in order to achieve this as a means to aid in the critical analysis of these issues.

Firstly, citing Davies and Taggart (2021), an easement can be defined as “a right benefiting a piece of land (known as the dominant tenement) that is enjoyed over land owned by a third party, often the neighbouring land (known as the servient tenement).” Common examples of easements that can be seen in the everyday world from the definition stated here are things such as a right of way or sewage/water pipes passing under or going through someone else’s property. Another example would be a right to park, in Moncrieff v Jamieson (2007), the right to park was a key issue, Goymour (2008) states “The case raised two separate issues: whether a right to park is a legally recognised property right; and, if so, whether such a right had arisen on the facts.”  Additionally, for an easement to be legal, section 1 of the Law of Property Act 1925 (LPA) plays a key role in determining this by outlining the conditions needed for an easement, especially section 1(2)(a) and section 1(3) LPA. As far as recognising an easement, the established characteristics of easements can be seen in case law, a key case is Re v Ellenborough Park (1956), where it was found that the right to use a park was an easement. Lord Evershed MR stated that the four requirements needed for there to be a valid easement to be “There must be a dominant and servient tenement, an easement must “accommodate” the dominant tenement, dominant and servient owners must be different persons, the right is capable of forming the subject-matter of a grant”. These characteristics established in Re v Ellenborough park were significant in providing a framework going forward in property law as they also presented the concerns around the conditions needed for subject-matter to be capable of being a grant. 

[bookmark: _Hlk118819341]In terms of easements being created by prescription, HM Land Registry (2021) outlines the three ways in which easements can be acquired by prescription, at common law, lost modern grant and/or under the Prescription Act 1832. Section 62 LPA provides clarity in the acquisition of easement as it provides the guidelines for conveyance of land and can present arguments for a right as opposed to a permission. There are cases where these three ways are used as primary arguments by claimants when trying to acquire easement by prescription. There are arguments within the rulings of case law that show to what extent these methods are valid when trying to acquire easement, in Bakewell Managements Ltd. v Brandwood (2004), it was determined that a lost modern grant couldn’t be presumed where a grant obtained by a landowner was unlawful. However, this case developed property law as it deemed the ruling in Hanning v Top Deck Travel Group Ltd. (1993) to be incorrect, therefore deeming an easement to be created by prescription to be acceptable if only tortious trespass occurs and not criminal trespass. When looking at acquiring easements by common law, Ireland (2013) states “This method is of little practical use nowadays given the introduction of the other two methods of obtaining easements by prescription and the ease by which it can be shown that use has not been enjoyed since 1189.” With 1189 being used as the year of legal memory which was declared by King Richard I and is known as “time immemorial”, given the nature of the modern world and record keeping, Ireland points out that this method is outdated and inferior to the other two methods of easement by prescription. In Gardener v Hodgson’s Kingston’s Brewery (1903), it was found that the landowner granted easement by permission previously and that the claimant couldn’t be a user as of right, Colby (2020) explains, “this legal fiction cannot be applied where there is another reasonably possible explanation for such use. Therefore, if the user in question could have had another lawful origin, it is not "user as of right".” 

There are examples that show section 62 of LPA provides arguments for rights in cases regarding easements, this can be seen in In Regency Villas Title Ltd v Diamond Resorts (Europe) Ltd (2018), where it was determined if recreational rights were capable of forming the subject matter of a grant, Lower (2019) stated this regarding recreational rights being accepted as easements, the example here is holiday timeshares, Lower states “The easement claimed was, ‘a recreational right pure and simple’. It went beyond Re Ellenborough; should the right be accepted as an easement provided that the Re Ellenborough criteria were satisfied?” Using this question of whether recreation should amount to easement as long as it meets the requirements set in Re v Ellenborough park, Lord Briggs stated ““Whatever may have been the attitude in the past to “mere recreation or amusement”, recreational and sporting activity of the type exemplified by the facilities at Broome Park is so clearly a beneficial part of modern life that the common law should support structures which promote and encourage it, rather than treat it as devoid of practical utility or benefit”. This demonstrates that regardless of whether the facilities were intended to be recreational or not, despite previous cases there were still grounds for an easement to be in place due to the previous case law requirements and is also supported by common law, allowing there to be a change in precedent in this case. 

The Prescription Act 1832 can be seen as an effective method when acquiring easement due to the time periods that are stated in the act, it states that easements where the user as of right occurs, after 40 years then that right is absolute and cannot be rebutted. The second period mentioned for the act is 20 years without interruption, which is absolute unless it’s with consent or a deed in writing. An example of the Prescription Act being a point of argument in case law is in the case of Duke of Norfolk v Arbuthnot (1880), where a wall was pulled down due to the argument it was obstructing light that the defendant was entitled to, however the grounds in which this occurred on were owned by the Duke of Norfolk for over 300 years. When talking about the prescription, there are a lot of criticisms that can be found on the statutes by experts in the area, Bland (2011) states “The law of prescription may be cursed, as any attempt to reform it has failed. The eighteenth-century judiciary sought to reform common law prescription by developing the fiction of the doctrine of lost modern grant, and such was the distaste at the result, that the legislature intervened with the spectacularly botched Prescription Act 1832.” Expanding on this viewpoint, a notable moment of reform came with the Land and Conveyancing Law Reform Act (2009), where clarity was intended to be brought to the area and to build on some of the shortcomings of previous prescription laws, however Bland goes on to state that “The new provisions are even more confused and have caused great concern amongst practitioners and blocked many sales.” Given that there is a need for reform that is expressed here, after 30th November 2021 upon reflection of the 2009 act, it was decided that claims going forward will be decided using the doctrine of lost modern grant. Per Egan et al. (2021), the Land and Conveyancing Law Reform Act (2021) “repeals Sections 33 to 39 of the 2009 Act altogether and sets out new rules for the law on acquiring and validating prescriptive rights.” With this new statute in place and the need for reform expressed a decade prior which was shortly after the 2009 act was produced, this then circles back to the doctrine of lost modern grant and if this is a more sustainable or better solution to some of the concerns around the prescription laws already in place that were stated previously. 

Regarding the listed periods of use in the Prescription Act, there are cases where this has differed when looking at the outcome, for example, in Orme v Lyons (2012), it was determined that even though there was an infrequent use of the property for only around a year, it indicated that it was the responsibility of the property owner to be aware of others using the land that may create easement regardless of if the use of the land was infrequent or not. 

The Law Commission’s issues with the current laws on easements was grouped with covenants and profit a pendre in a report published in 2011. The Law Commission’s view is that the law needs to be simplified in this area so landowners can fully understand their rights, along with this, they have made several recommendations that would seek to help achieve this goal, in the report, Cooke et al. (2011) outlines “simplify and make clearer the rules relating to the acquisition of easements by prescription (or long use of land) and implication, as well as the termination of easements by abandonment.” Given the statements presented so far on the law in this area, it is clear to see that the Law Commission echoes this sentiment and a need for change on the law in place on easements. 

To conclude everything that has been discussed so far, after critically analysing the creation of easements by prescription, considering the statutes in place, case law and the surrounding arguments in the area, it is evident that change is needed in the area by means of simplifying the law. The key reason for this being that landowners should be fully aware of the rights that they have and how easements can be created. Furthermore, a change is needed so that the number of contradictions and nuances in the case law can be less frequent going forward. Seemingly, with the latest development in the Land and Conveyancing Law Reform Act (2021), this may be a step in the right direction in terms of meeting the recommendations that the Law Commission and others have put forward in order to make this happen. However, reflecting on the previous attempts of reform, there is no doubt that any statutes being proposed, and changes made in the law would have to be substantial and geared towards practical implementation in the modern world for this to happen. Issues pointed out in the Prescription Act 1832 and other reform have mainly been that it has only complicated things according to experts in the area and landowners, this has been demonstrated in more modern cases such as the outcomes in Orme v Lyons and Regency Villas v Diamond Resorts which were previously discussed as potentially going against previous statues and case law.
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