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To whom it may concern, 

I am writing to inform you whether a TUPE transfer will be taking place with regards to the employees at Illuminate, and if so what legal obligations both businesses have. I will also be providing a legal and fair redundancy process that can be used in the event that the business finds a need to make redundancies in the future. This email also discusses the business’ options with regards to making changes to employment contracts and the benefits and limitations to doing so. 

TUPE Transfer? 

With BBL looking to operate where staff work on both production equipment and general electricity issues, it needs to consider whether it is a TUPE transfer or not. Based on the circumstances, the likelihood is that this can be considered a TUPE transfer as there are service provision changes happening in the business. This is where “a client takes over activities from a contractor (known as bringing work in-house or insourcing).” (CIPD, 2022).

However, there is an argument to be had that the scenario does not entail all relevant factors to make it a TUPE transfer. This is because the transfer is not taking place based on the duration of the activities that the illuminate employees carry out. Attending site to install sockets or solving lighting issues may be a single event or be of little duration, which means that a TUPE transfer may not taking place (CIPD, 2022).

In conclusion, I would say that it is likely to be a TUPE transfer as Illuminate have a group of 15 employees that work 85% of the time at BBL. This indicates that Illuminate may have more than 15 employees that make up that business, meaning it would be a service provision change as opposed to a business transfer. The 15 employees are part of an ‘organised group’ meaning they can transfer through TUPE (ACAS, 2021). However, “In order for the TUPE regulations to apply to a service provision change, the following situations should apply immediately before the change takes place… There must be an organised grouping of employees deliberately organised to provide a service” (Lewis & Sargeant, 2017).
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Legal Obligations - BBL 

Big Business Ltd have the obligation to ensure they are informing and consulting the representative of affected employees both before and during the transfer of employees from Illuminate (CIPD, 2022). As part of this process, it is crucial that they inform any new transferring employees of when the transfer is going to be taking place, and most importantly the reasons for the transfer itself. It should also be noted that it is BBL’s duty to provide employees with meaningful dialogue around the legal, economic and social implications that may occur during the transfer (Derbyshire & Hardy, 2014) as well as the measures that they foresee might be taken. (Capital Law, 2020).

Some of the implications which employees must be informed of range from those which would indirectly impact the employees position within the company, such as the state of its finances, to those which would have a much more significant impact on the employee’s day-to-day working life, such as start and/or finishing times which differ from those offered in their previous employment (Richardson, 2018).

In many circumstances, it will be appropriate for the business to consult with a trade union and/or selected employee representatives with regards to any of the affected employees (Capital Law, 2020). The representative will be expected to engage in meaningful discussions throughout which they are able to pose questions on behalf of other employees & provide regular updates, keeping employees as informed as possible while discussions are ongoing (ACAS, 2021).

Should the organisation fail to consult a representative, either in the form of a trade union or recognised employee representative, employees will be within their rights to make a claim to an employment tribunal and, if successful, could be owed up to 13 weeks’ pay (ACAS B, 2021).

Legal Obligations - Illuminate

With this type of transfer, Illuminate also have the obligation to ensure that they are informing and consulting the representatives of the affected employees (CIPD, 2022). Similarly to BBL, Illuminate will also have to inform the employees of the date of transfer and reasons, along with implications that may occur. (Capital Law, 2020)

Illuminate have the obligation to give Big Business Ltd information in writing with regards to the employees that are transferring to them, along with all of the rights and obligations towards them. The information required to be given to BBL includes age and identity of the transferring employees, “written particulars of employment (under section 1 of the Employment Rights Act 1996) and details of any tribunal claims that the transferor reasonably believes might be brought” (CIPD , 2021). If Illuminate withheld information from BBL, it could be subject to a employment tribunal with compensation starting from £500 per employee based on which information was withheld (CIPD, 2021). 

Possible Redundancies - Advice Regarding LIFO

If BBL undertakes the transfer of Illuminate employees and the risk of redundancy lurking after 9 months, it could be an option that the business offers alternative employment for some of the affected employees. As the electrical engineers are only currently operating in the Southampton and Portsmouth sites, it may be worth the business operating electrical engineers across all four sites and running in Cardiff and Newport as well as Southampton and Portsmouth to avoid the redundancy process and costs.

However, it should be taken into consideration that the reliance on a mobility clause within an employee’s contract to soften the potential impact of redundancies is not always the safest option, as seen in Kellogg Brown Ltd v Fitton (2016), where the employee(s) in question were dismissed following their refusal to work from an alternative location as per the mobility clause implemented with the contract. Upon review, it was established that the employee’s stance was not deemed unreasonable meaning that the dismissals were unfair. 

Potential Age Discrimination Claims
With the IWU (Industrial Workers Union) pushing a ‘last in, first out’ (LIFO) process, comes with the risk of unfair dismissal claims for the business as well as other claims. For example, the use of the LIFO process during redundancies is less encouraged as it has potential to discriminate against employees, giving them the right to challenge and claim age discrimination against the business (Landau Law, 2022).

As well as raising potential age discrimination claims, the LIFO process of redundancy can in some circumstances be seen to be discriminatory against women. Statistically, women tend to spend fewer years working for an individual organisation, partly down to breaks for childcare (Davidson Morris, 2020).

In the case of Joanne Allan v Oakley Builders and Groundwork Contractors Ltd. (2019), Mrs Allan was claiming age discrimination based on being the eldest in the group of the employees being made redundant. It is worth noting that all redundancies in that case were female, where both age and sex are protected characteristics under the Equality Act 2010. Mrs Allan felt there was age discrimination against her and therefore claimed against the business. However, at tribunal it was found that no discrimination had taken place.

If the business was to use the LIFO method of reducing headcount, it may lead to a loss of skills within the workforce. The business may have recently recruited a highly skilled member of staff, but based on the LIFO process being undertaken, that skillset will be lost.

Recommendation to the Business
I would advise that the business uses a more purposeful selection criteria in order to decide upon who in the business will be made redundant. The business should look to opt for a scoring criteria that can clearly differentiate between aspects such as attendance records, disciplinary records and skillset. By using this method, and scoring each category, it will be evident which employees are the least scoring and therefore at risk of redundancy. 

When monitoring records of attendance, the importance of accuracy cannot be understated & employers should ensure that records of leave due to illness or maternity. Even when based on skillset, employers should be cautious when gauging an employee’s ability to conduct their role during periods of time where they are likely to be fatigued (ie. The months leading up to maternity), or inexperienced in their role (Veale, 2021).

To summarise, my recommendation around the use of LIFO as a method of redundancy is that it should be “used by employers as a “tie breaker” for selecting for redundancy where all other factors are equal” (Thomas, 2019), as opposed to relying on it as the primary rationale for redundancy selection. 

Legally Compliant and Fair Redundancy Process

In the unfortunate scenario in which there are any redundancies to be made, it is vital that the business has a robust process in place to guard against any potential claims which might arise. With the LIFO process posing a threat of age discrimination and potential claims against the business, the need for an alternative process is evident. It is recommended that the business uses a strict scoring criteria to identify employees that are at risk. This ensures the business is operating a fair redundancy process. 

Identify the Pool
The first stage of the process is identifying the pool of employees that are at risk of redundancy and should be discussed with the Union. In this case, the pool of affected employees will be the electrical engineers, including the transferred Illuminate employees. As previously mentioned, it is vital the business operates a fair process to avoid unfair dismissal claims or discrimination claims.

Communicating the Potential Redundancies
The business needs to communicate to the affected employees and clearly outline how many redundancies will be taking place within the business, but is fundamental to explain that the redundancy is only a possibility and will be subject to a full consultation process. By making sure the employees are aware it is only a possibility, it secures the business from potential claims that the decision was intended. 

Selection Criteria
The selection criteria for the redundancies needs to be explained to the affected employees. To be a fair selection process, the selection criteria needs to take into consideration, length of service, attendance records, as well as any disciplinary records on file. These categories can be added to a matrix, weighted with a score per category based on importance and will be used to score the employees based on the evidence. Once the process of scoring has ended, the business will need to write to each employee identified at risk (usually the lowest scoring) detailing the reason for selection for redundancy. Each employee will be invited to a consultation meeting to discuss their selection and raise any issues or concerns they have.

Consultation Meetings
An individual consultation meeting will need to take place that gives the employee the opportunity to suggest ways in which the business can avoid redundancies, challenge their reason for selection, and consider alternative employment (if applicable). The business must remind the employee that they are entitled to have a colleague or trade union representative with them during this meeting should they choose to. Any employees unaccompanied by a colleague or trade union representative must be asked if they are satisfied to continue with the meeting, with this being captured as part of the notes.

Follow Up Meetings
The follow up meeting comes after the employees identified as at risk of redundancy based on the scoring criteria have received letters confirming so. The reason for selection and scores must be shared with the individual, along with the mention of suitable alternative employment (if applicable). The business must then explain the redundancy package and explain the right of appeal to the individual.

Confirmation of Redundancy
The confirmation of redundancy must be made in writing and detail the date in which they are redundant, whether they are working their notice period or not and their right of appeal.

This will be considered a legal and fair process for the business to use, should there be a need for redundancies. As a recommendation to the business, it would be suggested that if there were to be any redundancies made within the workforce, this process is undertaken.

What are the options in terms of seeking to make the change to the terms and conditions? 

With the change in the contract of employment being quite substantial, it would be courteous of the business to get the consent of the employees to make this change, even if there is a contractual right to make the change. If the business does not communicate with employees and obtain consent, it may lead to “a decrease in commitment and performance, if employees do not support the changes, or feel they have not had the opportunity to inform decisions” (ACAS A, 2021).

The business will be changing all employment contracts to implement the mobility clause, this means that it is necessary a collective consultation is had with the employees regarding the change. This is also where the business should discuss the pay review as this is will also be incorporated into the new contract of employment (Wilson Browne Solicitors, 2022). 

During the consultation meetings, the employees must be told that if an agreement of the new terms cannot be met through the process of consultation meetings, the business will have to consider giving notice for contract termination for the current contracts, with the view of immediately offering the employees a new contract with the new terms (Wilson Browne Solicitors, 2022).

The business must make it very clear that it will only terminate contracts if absolutely necessary, and would much prefer the alterations to the contracts to be settled on a voluntary basis (Wilson Browne Solicitors, 2022)

Does the clause help Management? 

Having the right to make the changes to the contract of employment will help management as it can be seen as quite plain sailing. It gives the business the opportunity to encourage the employees to agree to the changes in the contract of employment voluntarily before having to resort to possibly terminating contracts and reissuing with the new changes already implemented. With the new contract of employment and pay review, it is likely to help management as employees may be more likely to accept these changes based on the new pay rate. 

Advantages and Disadvantages of the Options Identified

One of the advantages of conducting consultation meetings is that everyone in the business should feel involved and a part of the changes that are being made (ACAS, 2022). However, collective consultation meetings may cause employees to become disengaged with their role and the business if they are not satisfied with the proposed changes discussed within the collective consultation meetings. This means it is likely to have a negative impact on the employee’s commitment to work throughout the consultation process and therefore damaging the business’ productivity levels at the same time (Berry, 2013). 

“Getting the collective consultation wrong can result in claims for protective awards in the value of 90 days pay per employee” (Davies, 2011).

Introducing such a clause into the business for all employees can be a risk. With it being apparent in the last staff survey that the idea of increased mobility in the business was not well received, the business runs the risk of demotivating it’s employees and may struggle to retain them. However, based on the fact that they will be getting a pay increased relating to the increased mobility, it may satisfy some individuals more. 
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